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In the District Court for the District of 
Alaska, Third Division 


No. A-10,656 


UNITED STATES OF AMERICA, for the Use 
and Benefit of STUART CONSTRUCTION 
CO., INC., a Corporation, and STUART E. 
TOPE, an Individual, 

Plaintiffs, 
VS. 


vai Hm. OAKS, J. BUTCHER and J. E. 
NOONAN, d/b/a Oaks Construction Com- 
pany; WILLIAMS BROTHERS COM- 
PANY; McLAUGHLIN, INC., and MAR- 
WELL CONSTRUCTION COMPANY, 
LTD., 

Defendants. 


COMPLAINT 
First Cause of Action 


YT: 


That the plaintiff, Stuart Construction Co., Inc., 
is an Alaskan corporation and has complied with 
all Territorial requirements precedent to bringing 
this suit; that the defendants, Williams Brothers 
Company, McLaughlin, Inc., and Marwell Con- 
struction Company, Ltd., entered into a sub-con- 
tract with Williams-McLaughlin for a portion of 
the construction of the Pipeline Products System 
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from Haines to Fairbanks, Alaska, U. 8. Army 
Corps of Engineers, Project No. ENG.-95-507-54-1, 
and that subsequently and on December 15, 1953, 
the defendant, Oaks Construction Company en- 
tered into a sub-contract with Williams Brothers 
Company for the clearing and grading of the Pipe- 
line Products System and on December 17, 1953, 
the plaintiff, Stuart Construction Co., Inc., entered 
into a sub-contract with the defendant, Oaks Con- 
struction Company whereby the plaintiff corpora- 
tion would furnish tools, labor, equipment and sup- 
plies to clear a portion of the right of way along 
said pipeline, a copy of said contract being attached 
hereto as Exhibit “A’’ and made a part hereof; 
that the defendant companies were bonded as pro- 
vided by Title 40, U.S.C., Section 270A, that this 
eause of action is brought under the provisions of 
Title 40, USC 270B, and that one year has not 
elapsed after the date of final settlement of the 
above-mentioned contracts. 


dl 


That the plaintiff corporation performed accord- 
ing to the terms of said contract and has due and 
owing to it from the defendant, Oaks Construction 
Company, the sum of Fifty-three Thousand Six 
Hundred Twenty Dollars ($53,620.00), which the 
defendant, Oaks Construction Company, refuses to 


pay. 


qa 


Saat Comstr. Co., Tuc., Bic., et al. 


Second and Alternative Cause of Action 


di, 


That the plaintiff, Stuart E. Tope, furnished 
quipment and rendered services to the defendant, 
Jaks Construction Company, in connection with 
he clearing of a right-of-way on the Haines to 
‘airbanks pipeline system of the reasonable value 
f Fifty-three Thousand Six Hundred Twenty Dol- 
ars ($53,620.00) which the defendant, Oaks Con- 
truction Company, refuses to pay. 


Wherefore, the plaintiff, Stuart Construction 
Jo., Inc., prays for Judgment against the defend- 
nts in the sum of Fifty-three Thousand Six Hun- 
red Twenty Dollars (253,620.00) on its first cause 
f action, or, in the alternative, that the plaintiff, 
stuart E. Tope, have judgment against the defend- 
nt, Oaks Construction Company, in the sum of 
‘fty-three Thousand Six Hundred Twenty Dol- 
ars ($53,620.00) on the second cause of action; for 
osts, disbursements and a reasonable sum as at- 
orneys’ fees. 

McCUTCHEON & NESBETT, 


By /s/ BUELL A. NESBETT. 


Duly verified. 
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EXHIBIT “A” 


Oaks Construction Company 
General Contractor 


Agreement With 
Stuart Construction Company 
Box 517, Anchorage, Alaska 


for 


The furnishing of all tools, labor, equipment and 
supplies to clear a portion of the right of way of 
the Haines to Fairbanks, Alaska; Products Pipe- 
line System, C. E. Project No. Eng-95-507-54-1, as 
hereinafter described. 


Amount: $5,000.00 or more or less at unit prices as 
shown herein. 


Dated: December 17, 1953. 


Date of Completion: One hundred and twenty 


calendar days. 
Subcontract Agreement 


This agreement made this 17th day of December, 
1953, by and between: 


Oaks Construction Company, party of the first 
part, hereinafter called Oaks, and 


Stuart E. Tope as President of Stuart Construc- 
tion Company, Inc., party of the second part, here- 
inafter called Subcontractor, which said Subcon- 
tractor is a corporation existing under the laws of 
the Territory of Alaska, doing business at Box 517, 
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nchorage, Alaska, under the firm name and style 
’ Stuart Construction Company, Ine. 


Witnesseth : 


Whereas, the joint venture of Wiliams Brothers 
ompany, McLaughlin, Inc., and Marwell Con- 
ruction Company, Ltd., has heretofore entered 
ito a subcontract with Williams-McLaughlin for 
portion of the construction of the whole Pipeline 
roducts System from Haines to Fairbanks, 
laska, U. S. Army Corps of Engineers, Project 
o. Eng-95-507-54-1 and 


Whereas, Oaks Construction Company has here- 
fore entered into a subcontract with Williams 
ros. dated December 15, 1953, involving clearing 
id grading on the above Products Pipeline 
ystem. 


Now, therefore, in consideration of the covenants 
id agreements hereinafter contained and_pay- 
ents to be made as hereinafter provided, Oaks 
onstruction Company and Stuart Construction 
ompany, Inc., do hereby mutually agree as fol- 
WS: 


rticle I. Performance of work. 


The Subcontractor shall furnish all materials, 
ipplies and equipment, except as otherwise herein 
rovided, and perform all labor required for the 
ympletion of the said work in accordance with all 
rovisions of the original contract and subcontracts 
ad of the specifications and plans referred to 
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therein, all of which are hereby made a part of 
this agreement, and under the direction and to the 
satisfaction of the Principal’s engineer or other 
authorized representative in charge of said work. 
The Subcontractor’s employees shall not exceed the 
number required to do the work efficiently and 
within the time specified herein for the completion 
of the work, and the wages received by them shall 
be the same as that paid by the Contractor for 
similar work, excepting only as provided and de- 
seribed in Article X XI. 


Article I. 


To be bound by the terms of the subcontract be- 
tween Oaks Construction Company and Williams 
Bros., including every part of and all the general 
and special conditions, drawings, specifications, and 
addenda in any way applicable to this subcontract; 
and also by the provisions of this contract which 
are hereby referred to and made a part of this 
subcontract. . 


Article ITI. 


To assume toward Oaks Construction Company, 
so far as the Subcontract work is concerned, all 
the obligations and responsibilities which Oaks Con- 
struction Company assumes towards Williams 
Bros. by his Contract, which includes the general 
and specific conditions thereof, and the plans and 
specifications thereof, and the plans and specifica- 
tions and addenda, and all modifications thereof 
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incorporated in the documents before their execu- 
tion. The Subcontractor agrees not to assign or sub- 
let said work or any portion thereof without the 
written consent of Oaks Construction Company. 


Article IV. 


To start work immediately when notified by the 
Contractor, and to complete the several portions 
and the whole of the work herein sublet, at such 
times as will enable Oaks Construction Company 
to fully comply with the contract with Williams 
Bros., and to be bound by any provisions in the 
Oaks-Williams Bros. Contract with Williams-Me- 
Laughlin for hquidated damages, if caused by the 
Subcontractor. 


Article V. 


To submit to Oaks Construction Company appli- 
eations for payment at such reasonable times as to 
enable Oaks Construction Company to apply for 
and obtain payment from Williams Bros. and to 
receive payment from Oaks Construction Company 
as the work progresses, but only after the Oaks 
Construction Company shall have received payment 
from Williams Bros. 


Article VI. 


Oaks Construction Company may, without in- 
validating this Subcontract, order extra work or 
make changes by altering, adding to, or deducting 
from the work; the price herein being adjusted ac- 
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cordingly. All such work shall be executed under 
the conditions hereof, and of the Oaks-Williams 
Bros. Contract, except that any claim for extension 
of time caused thereby must be agreed upon at the 
time of ordering such change. 


Article VII. 


To make no claims for extras unless the same 
shall be fully agreed upon in writing by Oaks Con- 
struction Company prior to the performance of any 
such extra work, nor shall any extra work be al- 
lowed or paid for, in any event, unless the same is 
first allowed and paid for by the Williams Bros. to 
Oaks Construction Company. 


Article VIT. 


That he has the status of an employer as defined 
by the Unemployment Compensation Act of the 
Territory, and all similar acts of the National Gov- 
ernment, and including all Social Security Acts; 
that he will withhold from his payrolls the neces- 
sary Social Security and Unemployment reserves 
and pay the same; that Oaks Construction Com- 
pany shall in no way be hable as an employer to 
or on account of any of the employees of the Sub- 
contractor; that the Subcontractor will as an em- 
ployer, to the extent of any of his employees under 
this Contract, conform to all the rules and regula- 
tions of the Social Security Acts and Unemploy- 
ment Commission created by said laws, and that 
he will furnish satisfactory evidence to Oaks Con- 
struction Company that he is conforming to said 
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laws, rules and regulations. The Subcontractor 
hereby releases and indemnifies Oaks Construction 
Company from any and all liabilities under the said 
laws. 


Article IX. 


That the Subcontractor will pay any and all fed- 
eral, territorial and municipal taxes, including sales 
taxes, if any, for which the Subcontractor may be 
liable in connection with the labor and materials 
herein, or in carrying out the Subcontract, prior 
to final payment being made to him. 


Article X. 


To pay industrial insurance and all other pay- 
ments required under the Workmen’s Compensa- 
tion laws as the same become due and to furnish 
Oaks Construction Company with evidence that the 
same has been paid before final payment is made 
on this Subcontract. 


Article XI. 


That all materials delivered by or on account of 
the Subcontractor and intended to be incorporated 
into the construction hereunder shall become the 
property of the Owner as delivered; but the Sub- 
contractor may repossess himself of any surplus 
remaining at the completion of his contract. That 
all scaffolding, apparatus, ways, works, machinery 
and plant brought upon the premises by the Sub- 
contractor shall remain his property, but in case 
of default and the completion of the work by Oaks 
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Construction Company, the latter shall be entitled 
to use the said scaffolding, apparatus, ways, works, 
machinery and plant without cost, or lability for 
depreciation or damage by use and without preju- 
dice to Oaks Construction Company’s other rights 
or remedies for any damage or loss sustained by 
reason of said default. 


Article XIT. 


This contract herein is upon a unit price, it is 
understood and agreed that any quantities and 
amounts mentioned are approximate only and may 
be more or less at the same unit price, and subject 
to change as ordered and directed by Oaks Con- 
struction Company. 


Article XITTI. 


To indemnify and save harmless Oaks Construc- 
tion Company from and against any and all suits, 
claims, actions, losses, costs, penalties, and dam- 
ages, of whatsoever kind or nature, including at- 
torney’s fees, arising out of, in connection with, 
or incident to the Subcontractor’s performance of 
this Subcontract. 


Article XIV. 


To immediately, after receiving written notice 
from the Contractor, proceed to remove or take 
from the grounds or buildings, all materials con- 
demned by Oaks Construction Company, whether 
worked or not, as unsound or improper, or as in 
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any way failing to conform to the Oaks-Williams 
Bros. Contract, including the general or special con- 
Jitions, drawings, specifications, or addenda. Fail- 
ure of Oaks Construction Company to immediately 
condemn any work or materials as installed shall 
not in any way waive Oaks Construction Coi- 
pany’s right to object thereto at any subsequent 
‘ime. 


Artacle KV. 


To commence and at all times carry on, perform 
and complete this Subcontract to the full and com- 
plete satisfaction of Oaks Construction Company, 
and of the Owner. It is specifically understood and 
agreed that in the event Oaks Construction Com- 
pany shall at any time be of the opinion that the 
Subcontractor is not proceeding with diligence and 
in sueh a manner as to satisfactorily complete said 
work within the required time, then and in that 
event Oaks Construction Company shall have the 
right, after reasonable notice of 72 hours, to take 
over said work and to complete the same at the 
cost and expense of the Subcontractor, without 
prejudice to Oaks Construction Company’s other 
rights or remedies for any loss or damage sus- 
tained. 


Article XVI. 


Upon completion of any unit of the work, and 
upon final completion thereof, to clean up all refuse 
and rubbish around or alongside the same caused 
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by the Subcontractor and to promptly remove all 
excess material, tools, structures, ete.; which may 
have been brought on the premises or erected by 
the Subcontractor, and in the event of the failure 
of the Subcontractor so to do, Oaks Construction 
Company may so clean up the premises at the cost 
and expense of the Subcontractor. 


Article XVI. 


The Subcontractor is required to furnish Pay- 
ment and Performance Bonds, each in one-half the 
amount of this subcontract, naming Oaks Construc- 
tion Company as Principal, and shall pay all costs 
and premiums on such aforesaid bonds. 


The Subcontractor shall carry Public Liability 
and Property Damage Insurance and all other in- 
surance required by the specifications and by law, 
naming Oaks Construction Company as beneficiary 
and hereby assigns all payments from such policies 
to Oaks Construction Company. The Subcontractor 
shall furnish Oaks Construction Company with not 
less than three Certificates of Insurance covering 
Workmen’s Compensation. The Subcontractor may 
not cancel such insurance without 10 (ten) days 
notice to Oaks Construction Company and to the 
Owner and the above-mentioned Certificates of In- 
surance shall so state. 


Article XVIII. 


The Subcontractor in performing the work re- 
quired by this Subcontract, shall not discriminate 
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igainst any employee or applicant for employment 
yecause of race, creed, color, national origin, or 
olitical affiliation in the employment of persons 
jualified by training and experience. 

Article XIX. 


The Subcontractor shall comply with all existing 
Union Agreements applicable to his work or to 
hat of the Contractor and Oaks Construction Com- 
any. 


Article XX. Unit Price Schedule.* 
i, 
Appr. Quan. : 
Unit: Feet. 


Item: Right of Way Clear, windrow compact 
und/or dispose as detailed in Article X.XI para. 1 
ind 2. 


Unit Price: $0.065. 
Approx. Amount: $31,000.00. 


Di 
Unit price: Six and one-half cents. 
Unit: Hours. 


Item: Operated Caterpillar D-8 Tractor w/dozer 
us detailed in Article X XI para. 4 & 3. 


*[This Article is printed as corrected. Initialed 
C.E.O. and 8.E.T.] 
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Unit price: $18.00. 
Approx. amount: $900.00. 
Unit price: Eighteen dollars. 


Article XXI. Special Conditions. 


(1) All standing trees, brush, etc., within the 
fifty-foot right of way are to be felled. Thirty feet 
of the right of way is to be completely cleared of 
all debris to ground level. Materials removed from 
this latter 30-foot width may be windrowed on 15 
feet of the remaining right of way and compacted 
to a height not exceeding one foot or, by mutual 
agreement with the Oaks Construction Company 
and subcontractor, these materials may be buried 
in suitable holes, gullies, lakes, etc., on the right 
of way. A fire break of 25 feet in length, which 
is completely clear of all combustibles must extend 
across the right of way at intervals of 500 feet or 
less. 


(2) Where the pipeline crosses roadways, the 
right of way for 300 feet on each side of the road- 
way center line must be completely free of all 
debris. All debris from this clearing must be buried 
in suitable holes, ete., or burned. 


(3) It is anticipated that Oaks Construction 
Company may require the use of the Subcontrac- 
tor’s equipment for work not detailed above; for 
this work Oaks Construction Company will pay the 
Subcontractor the unit price per operated hour for 
each Caterpillar D-8 Tractor with dozer, as set 
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forth, in paragraph 2 of Article XX. The listed 
unit price for such hourly work includes dozer, op- 
erator, fuel, maintenance, and rental of equipment 
and shall be full and complete compensation for 
such work. Idle or repair time is not chargeable to 
Oaks Construction. 


(4) It is the intent of Oaks Construction Com- 
pany to pay the Subcontractor on an hourly basis 
for disposing of material where such material is 
moved in excess of 100 feet, except as provided in 
paragraphs 1 and 2 above. Hourly payment shall 
be made only for the actual time involved in trans- 
porting the material and shall not include any other 
time, nor costs to Oaks Construction Company. 


(5) All work detailed in paragraphs 3 and 4 
will be authorized by purehase orders issued and 
signed by the Contractor’s job representative which 
detail the area and equipment hours used. No pay- 
ment will be made for work not authorized by a 
purchase order issued to the Subcontractor. 


(6) The location of the work is on the right of 
way of the Products Pipeline System between Sta- 
tion 1937/38.0 PI near Buffalo Lodge and Station 
567/31 PI about Mile 1325.4 Alaska Highway. 


(7) Special Conditions applicable to: None. 


Artiele XXII. Method of Measurement. 
See 1-22 of the Specifications. 


The hours of rented equipment paid the subcon- 
tractor shall be the total hours worked which have 
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been approved on purchase order forms as set forth 
in Article XXI, Paragraph 5 of this Subcontract. 


Article XXIII. Payment. 


Payment shall be at the rates as hereinbefore set 
forth. Ten per cent of all partial payments due the 
Subcontractor shall be retained by Oaks Construc- 
tion Company. 


Final payment for the work covered by this Sub- 
contract shall be made only after acceptance of the 
work by the Owner and payment therefore having 
been received by Oaks Construction Company. 


Witness our hands and seals as of the day and 
seals as of the day and year herein first above 


written. 
OAKS CONSTRUCTION 
COMPANY, 


By /s/ CARL E. OAKS. 


Witnesseth: 
STUART CONSTRUCTION 
CO., INC., 
By /s/ STUART E. TOPE, 
Subcontractor. 
Witness: 


/s/ KENNETH I. JOHNSON, 
/s/ OLIN A. DWYER. 


[Endorsed]: Filed February 10, 1955. 
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MOTION TO DISMISS 


Come now the defendants, Carl E. Oaks, J. 
Butcher and J. E. Noonan, d/b/a Oaks Construc- 
tion Company, through their attorney, John C. 
Dunn, and move the Court in the manner follow- 


ing: 


(a) To dismiss the complaint against these mov- 
ing defendants with respect to both causes of ac- 
tion therein stated on the ground that the contract 
on which this complaint is based has been assigned 
by plaintiffs Stuart Construction Co., Inc., and that 
neither of the plaintiffs, therefor, is the real party 
in interest to prosecute this action. 


(b) To dismiss the complaint with respect to 
plaintiff Stuart E. Tope and with respect to both 
causes of action therein stated on the ground that, 
as appears from said complaint and the exhibit at- 
tached thereto, plaintiff Stuart E. Tope is not a 
party to the contract on which this action is based. 


(c) To dismiss the complaint against these mov- 
ing defendants with respect to both causes of ac- 
tion therein stated for the reason that no notice 
was given as required by Section 270 B of Title 
40, United States Code Annotated, on which Sec- 
tion this action is based. 


(d) To grant these moving defendants judg- 
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ment against plaintiffs for their costs and disburse- 
ments herein, including a reasonable attorney’s fee. 


/s/ SOHN C. DUNN, 
Attorney for Cal E. Oaks, J. Butcher and J. HE. 
Noonan, d/b/a Oaks Construction Co. 


Service of copy acknowledged. 
[Endorsed]: Filed April 19, 1955. 
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[Title of District Court and Cause. ] 


MOTION TO DISMISS 


Come now the defendants, Williams Brothers 
Company, McLaughlin, Inc., and Marwell Construc- 
tion Company, Ltd., through their attorney, John 
C. Dunn, and move the Court as follows: 


(1) To dismiss the complaint herein filed, as 
against them, with respect to both causes of action 
therein stated, on the ground that, as appears from 
the complaint and the exhibit attached thereto, 
there is no privity of contract between either of 
plaintiffs and one or more of these moving defend- 
ants. 


(2) To dismiss the complaint herein filed with 
respect to plaintiff Stuart E. Tope, against these 
moving defendants and with respect to both causes 
of action set forth in said complaint, on the ground 
that, as appears from the complaint and the exhibit 
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attached thereto, plaintiff Stuart E. Tope is not a 
party to the contract on which this action is based. 


(3) To dismiss the complaint, against these mov- 
ing defendants and with respect to both causes of 
action therein stated, on the ground that plaintiff 
Stuart Construction Co., Inc., has assigned the con- 
tract on which this action is based and, therefore, 
neither of plaintiffs is the real party in interest in 
this action; 


(4) To dismiss this complaint against these 
moving defendants with respect to both causes of 
action therein stated on the ground that neither of 
plaintiffs gave the notice required to be given by 
Section 270B of Title 40, United States Code Anno- 
tated, upon which Section this cause of action is 
based. 


(5) To grant these moving defendants judg- 
ment against both plaintiffs for their costs and dis- 
bursements herein, including a reasonable attor- 
ney’s fee. 

/s/ JOHN C. DUNN, 
Attorney for Defendants Williams Brothers Com- 
pany; McLaughlin, Inec., and Marwell Con- 
struction Company, Ltd. 


Service of copy acknowledged. 
[Endorsed]: Filed April 19, 1955. 
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M. O. RENDERING ORAL DECISION 


Now at this time, this cause coming on to he 
heard before the Honorable J. L. McCarrey, Jr., 
District Judge, the following proceedings were had, 
to wit: 


Now at this time, arguments having heretofore 
and on the 17th day of June, 1955, been had in 
cause No. A-10,656, entitled United States of 
America, for the use and benefit of Stuart Con- 
struction Co., Inc., a corporation, and Stuart E. 
Tope, an individual, plaintiffs, versus Carl E. Oaks, 
J. Butcher and J. E. Noonan, d/b/a Oaks Con- 
struction Company, Williams Brothers Company, 
McLaughlin, Inc., and Marwell Construction Com- 
pany, Ltd., defendants, and the Court having re- 
served its decision, 


Whereupon, Court now renders its oral decision, 
and now denies motion to dismiss, and defendants 
given ten (10) days within which to answer. 


Entered October 10, 1955. 


[Title of District Court and Cause.] 


ANSWER AND COUNTERCLAIM 


Come now the defendants, through their attorney, 
John C. Dunn, and answer the complaint of plain- 
tiffs herein in the manner following: 
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First Cause of Action 


i. 

Defendants deny that plaintiff Stuart Construc- 
tion Co., Inc., is a corporation that has complied 
with all Territorial requirements precedent to 
bringing this suit. 

ine 

Defendants deny that Williams Brothers Com- 
pany, McLaughlin, Inc., and Marwell Construction 
Company, Ltd., entered into a subcontract with 
Wilhams-McLaughlin for a portion of the construc- 
tion of the pipeline mentioned in paragraph I of 
plaintiffs’ first cause of action. 


JLOe 
Defendants admit that on or about December 15, 
1953, Oaks Construction Company entered into a 
subcontract with Williams Brothers Company for 
work on the pipeline mentioned in paragraph I of 
plaintiffs’ first cause of action. 


IV. 

Defendants admit that, on or about December 17, 
1953, defendant Oaks Construction Company en- 
tered into a contract with Plaintiff Stuart Con- 
struction Co., Inc., as evidenced by Exhibit ‘‘A’’ 
attached to the complaint filed herein. 


V. 
Defendants deny that defendant companies were 
bonded as provided by Title 40, United States Code, 
Section 270 a. 
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VI. 
Defendants deny that this cause of action is 
brought under the provisions of Title 40, United 
States Code, Section 270 b. 


VII. 

Defendants lack information sufficient to form 
a belief as to the truth or falsity of the remainder 
of the allegations contained in paragraph I of 
plaintiffs’ first cause of action and, therefore, deny 
the same. 

VITI. 

Defendants deny each and every allegation con- 
tained in Paragraph II of plaintiffs’ first cause of 
action. 


And, by way of answer to plaintiffs’ second and 
alternative cause of action, defendants say as 
follows: 

Ly 
Defendants deny each and every allegation con- 
tained in paragraph I in plaintiffs’ second and al- 
ternative cause of action. 


By way of special defense to both causes of action 
alleged by plaintiffs, defendants allege the fol- 
lowing: 

iE 
That no privity of contract exists with respect 
to any party hereto other than between plaintiff 

Stuart Construction Co., Inc., and Oaks Construc- 

tion Company. 
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i 
That plaintiffs herein, and neither of them, is 
the real party in interest herein. 


Jat, 

That this action has been begun without proper 
authority or power with respect to plaintiff Stuart 
Construction Co., Ine. 

sig 

That plaintiffs, and neither of them, have given 
the notice required by Section 270 b of Title 40 of 
the United States Code Annotated with respect to 
a person or legal entity having no contractual re- 
lationship, express or implied, with the contractor 
furnishing the payment bond mentioned in said 
section 270 b. 


Having answered the causes of action set forth in 
the complaint filed herein, come now the de- 
fendants Carl E. Oaks, J. Butcher, and J. E. 
Noonan, doing business as Oaks Construction 
Company, and by way of counterclaim against 
plaintiffs, jointly and severally, allege as fol- 
lows: 

J. 
Carl E. Oaks, Owen J. Butcher and J. KE. Noonan, 
were at all times complained of herein, co-partners 
doing business as Oaks Construction Company. 


Jul. 
Plaintiff Stuart Construction Co., Inc., purports 
to be a corporation organized and existing under 
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the laws of the Territory of Alaska; however, de- 
fendants believe and, therefore, allege that plain- 
tiff Stuart E. Tope and Stuart Construction Co., 
Ine., are one and the same legal entity. 


IIT. 
On or about December 17, 1953, defendants en- 
tered into the subcontract which is attached to the 
complaint filed herein as Exhibit “A.” 


TV. 

Plaintiffs failed to perform the work required by 
said contract, defaulted thereunder, neglected and 
refused to furnish bond and insurance and both as 
called for therein, and violated practically every 
provision of said contract by plaintiffs to be per- 
formed. 

V. 

Insofar as plaintiffs did perform under said con- 
tract of December 17, 1953, the work performed 
was not according to prescribed standards and 
specifications, was unworkmanlike, and faulty. 


Vie 


Plaintiffs completed approximately only one- 
third of the work called for by said contract of 
December 17, 1953. 

VII. 
The value of the work performed by plaintiffs 


under said contract of December 17, 1953, is not 
more than $33,335.47. 
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VIM. 

Defendants have made payroll advances and paid 
invoices and various bills incurred by plaintiffs 
under said contract of December 17, 1953, to the 
extent of $71,416.29, such being done at the instance 
and request of plaintiffs. 


IX. 

There is now due and owing to defendants from 
plaintiffs under said contract of December 17, 1953, 
the sum of $38,080.82, and, although defendants 
have demanded payment of the same, plaintiffs re- 
fuse to pay any part thereof. 


DT 

In addition to said sum of $38,080.82, plaintiffs 
have pledged the credit of defendants and have 
done acts and permitted acts to be done which have 
resulted in indebtedness, which, unless paid for by 
defendants, will result in lienable items and claims 
against payment and performance bonds which will 
ultimately have to be paid by defendants, all to 
the sums of not less than $6,000.00. Such acts of 
plaintiffs were wholly unauthorized by defendants, 
or any of them, and wholly unjustified. 


b.98 
As a result of plaintiffs’ unauthorized and de- 
liberate pledging of the credit of defendants, de- 
fendants have been subjected to actions at law 
which defendants have to defend at their own ex- 
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pense, all to the damage of the defendants of not 
less than $3,000.00. 
XII. 

By the unauthorized, unjustified and deliberate 
pledging of defendants’ credit, by plaintiffs, plain- 
tiffs have wilfully and maliciously subjected de- 
fendants to unnecessary expense and have injured, 
maligned and jeopardized the credit rating and 
business reputation of defendants so that defend- 
ants are entitled to punitive damages against plain- 
tiffs in the amount of not less than $25,000.00. 


XTIT. 

As a result of plaintiffs’ failure to perform said 
contract of December 17, 1953, and of plaintifis’ 
pledging, unauthorizedly, the credit of defendants 
as aforesaid, damaging defendants’ reputation for 
good credit, and damaging defendants’ business 
reputation, defendants were unable to complete the 
work defendants had contracted to complete; a part 
of which was sub-let to plaintiffs under said con- 
tract of December 17, 1953, at a profit. The total 
amount so lost by defendants is now the subject 
of an audit and is not available to defendants at 
this time; however, such loss resulted from the 
wrongful acts of plaintiffs; and defendants are en- 
titled to be reimbursed therefor by plaintiffs at 
such time as the sum becomes known. 


Wherefore, defendants pray that plaintiffs take 
nothing by virtue of their complaint filed herein 
and that defendants be allowed their costs and dis- 
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bursements herein, including a reasonable attor- 
ney’s fee; 


And defendants Carl E. Oaks, Owen J. Butcher 
and J. E. Noonan further pray for a judgment 
against plaintiffs, jointly and severally, in the 
amount of $72,080.82, plus interest thereon as al- 
lowed by law; and for the further sum hereafter 
computed by audit which constitutes a loss to de- 
fendants on the work contracted to be done by 
them; a part of which was sub-let by them to plain- 
tiffs; for their costs and disbursements herein, 1n- 
eluding a reasonable attorney's fee; and for such 
other and further relief as the Court may deem 
just in the premises. 


(7 JORN C. DUNN, 
Atty. for Defendants. 
Duly verified. 


Service of copy acknowledged. 


[Endorsed]: Filed October 27, 1955. 


[Title of District Court and Cause.] 


REPLY TO COUNTERCLAIM 


Plaintiffs reply to the Counterclaim of the de- 
fondeamte, Carl E. Oaks, J. Butcher and J. E. 
Noonan and say: 

T, 
Admit the allegations contained in Paragraph T. 
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Deny the allegations contained in Paragraph I. 


BNE 


Admit the allegations contained in Paragraph 
JTIME 
IV. 


Deny the allegations contained in Paragraphs 
IV through XIII. 


Wherefore, Plaintiffs pray for judgment as re- 
quested in their complaint. 


BUELL A. NESBETT, 


By /s/ BUELL A. NESBETT, 
Attorney for Plaintiffs. 


Service of copy acknowledged. 


[Endorsed]: Filed December 8, 1956. 


[Title of District Court and Cause.] 


MEMORANDUM OPINION ON MERITS 


OF CASE 
Attorney for Plaintiffs: 
BUELL A. NESBETT, ESQ. 


Attorney for Defendants: 
JOHN C. DUNN, ESQ. 


Stuart Constr. Co., Inc., Etc., et al. 31 


This action purports to have been brought under 
the provisions of Section 270b, Title 40, U.S.C.A. 
The said section and the preceding one specifically 
provide for the protection of subcontractors and 
others in performing duties in connection with 
United States public works. For instance, it is spe- 
cifically provided by Section 270a of said Title 40, 
U.8.C.A., that a contractor, in contracting with the 
Government in connection with public works, shall 
provide a bond for the protection of all persons 
who have had occasion to perform services or to 
furnish equipment in connection with said public 
works. Such bond is designated as a performance 
bond. 


By Section 270b, supra, it is provided that: 


“Every person who has furnished labor or 
material in the prosecution of the work pro- 
vided for in such contract, in respect of which 
a payment bond is furnished under section 
270a of this title and who has not been paid in 


full therefor * * * shall have the right to sue 
on such payment bond for the amount, or the 
balance thereof, unpaid at the time of institu- 
tion of such suit _and_to prosecute said action 
to final execution and judgment for the sums 


or sums istly due him: * * *’’ (Emphasis 
mine. ) 


Tt is further provided that any person having a 
direct relationship with the subcontractor and none 
with the main contractor can only sue after notice 
to the main contractor. 
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It is further provided that suits on the perform- 
ance bond shall be brought in the name of the 
United States, ete. 


In this case the bonding company was not made 
a party. The suit proceeds against the original con- 
tractors and a subcontractor. Since the action does 
not conform to the statute, it is not an action under 
said secion 270b. Moreover, the original contrac- 
tors, having had no privity of contract with the 
plaintiff, should be, and the same are eliminated 
from this proceeding. 


It further appeared from the evidence that the 
Oaks Construction Company was a_ partnership 
composed of Carl E. Oaks, J. Butcher and J. E. 
Noonan, and that the last two named partners have 
deceased, and that no suggestion of death has been 
made so that the action might proceed in the name 
of personal representatives. Accordingly, the only 
defendant remaining in the case is Carl E. Oaks. — 
There are two plaintiffs, Stuart Construction Co., 
Inc., and Stuart E. Tope. And the evidence dis- 
closed that, whereas the Stuart Construction Co., 
Inc., had a contract with the Oaks Construction 
Company dated December 17, 1953, yet said cor- 
porate plaintiff, upon all the evidence, performed 
no service and was without equipment to carry out 
the contract executed as above stated. There was 
no pretense that the contract with Stuart Construc- 
tion Company was ever observed or carried out. 
The corporate entity (like Banquo’s ghost in Mac- 
beth) would not down and constantly appeared, not 
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as a terrifying phantom but as a confusing one. 
The meaning of this is, that the only parties to this 
action who deserve comment and invoke decision 
in the controversy are Stuart E. Tope and Carl E. 
Oaks, the latter doing business as Oaks Construc- 
tion Company. 


It appeared from the testimony that the per- 
sonal plaintiff, Stuart E. Tope, incorporated the 
Stuart Construction Co., Inc., in the year 1952. In 
a way, he did business in the name of this corpo- 
rate entity. When the contract of December 17, 
1953, was executed, Stuart Construction Co., Inc, 
had no equipment and was practically without 
funds. The contract of said date required the per- 
formance of conditions precedent before said con- 
tract would become effective. Not one of these con- 
ditions was observed or carried out. The personal 
defendant, however, did own equipment, and placed 
it on the construction job. It should be stated here, 
that the contract with the Government involved the 
clearing of a right of way for Pipeline Products 
System extending 600 miles from Haines to Fair- 
banks, Alaska. The so-called subcontract with 
Stuart Construction Co., Inc., covered a segment 
of approximately 100 miles. Upon this segment the 
personal plaintiff, with his equipment consisting 
of three Caterpillars, one 214 ton Dodge Truck, 
one Ford Station Wagon, and one G. M. C. 1% ton 
Pickup Truck, went on the job. The personal plain- 
tiff was paid $250.00 per week for his services, but 
nothing was said or arranged about compensation 
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for the use of his equipment. However, it was used 
by the defendant, purportedly upon the approxi- 
mately 100 miles covered by the subcontract with 
Stuart Construction Co., Ine. 


While the defendant used the personal plaintiff’s 
equipment and exercised complete control over it, 
yet, throughout the construction work, the plaintiff 
and his equipment were treated as operating under 
the subcontract of December 17, 1953. The defend- 
ant elected to declare a default under said contract 
and made claims against the Stuart Construction 
Co., Inc., upon the theory that it had failed to per- 
form the service or to observe the conditions prece- 
dent named in the contract. The corporate plain- 
tiff brought suit on one count upon the contract, 
and the personal plaintiff brought suit in the same 
action on another count for the equipment used by 
the defendant on the job. 


The evidence disclosed that the personal plain- 
tiff was the owner of all the equipment furnished 
and used by the defendant. His ownership, how- 
ever, was based upon a ‘‘Rental Agreement With 
Option to Purchase’’ from Northern Commercial 
Company of Fairbanks, Alaska. Because of this 
arrangement, on December 2, 1953, before execu- 
tion of the above-named subcontract, Stuart Con- 
struction Co., Inc., made an assignment to North- 
ern Commercial Company of: 


‘‘* * * all sums of money now due or to be- 


come due us from Oaks Construction Co. for 
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any and all accounts including, but not limited 
to, earnings to become due under pipeline 
clearing contract and/or snow clearing.’’ 


This was signed by the Stuart Construction Co., 
Ine., and accepted by Oaks Construction Co., 
through Carl E. Oaks. 


It is not disputed that the equipment of the per- 
sonal plaintiff was used by Oaks Construction Com- 
pany. For instance, the 214 ton Dodge Truck was 
used three months and three weeks; the Ford Sta- 
tion Wagon was used three months and three 
weeks; the GMC Pickup % ton was used three 
months and three weeks, and the three Caterpil- 
lars, according to the data furnished by the defend- 
ant, were used 72314 hours. The Caterpillars were 
used in rough terrain, over the protest of the per- 
sonal plaintiff, and the result was that the machin- 
ery was broken and disabled, and, much of the time 
being out of repair, was not suitable for use. 


The evidence was that the naked rental of such 
machinery would run from $20.00 to $35.00 per 
hour. And the evidence indicated that the reason- 
able rental on the 214 ton Dodge Truck would be 
$800.00 per month; the Ford Station Wagon, 
$250.00 per month, the GMC Pickup Truck, $250.00 
per month. 


Pursuant to the assignment to the Northern Com- 
mercial Company, the defendant compromised the 
rentals on the personal plaintiff’s equipment due 
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to the Northern Commercial Company, and paid 
the sum of $5,332.50. 


It would follow that the personal plaintiff would 
be entitled to judgment against the defendant for 
the use of his equipment less the amount paid to 
the Northern Commercial Company. 


1. While the personal plaintiff claimed rental 
on all of his equipment during the entire period of 
construction work, yet there was no express con- 
tract to pay a rental on said equipment. 


The defendant admits that the three Caterpuil- 
lars were used a total of 72314 hours. Since this 
equipment suffered rough treatment and severe use 
by the defendant, the machinery being disabled and 
requiring repair, the personal plaintiff should be 
allowed the maximum naked rental of $35.00 per 
hour. 


The testimony showed that a reasonable rental 
for the use of said machinery under such cireum- 
stances would run as high as $35.00 per hour. Com- 
puting a rental charge at this rate would show a 
rental of $25,322.50. From this, deducting the 
amount paid to Northern Commercial Company of 
$5,332.50, would leave a balance of $19,990.00. 


2. The evidence showed that the Dodge Truck, 
the Station Wagon, and the Pickup Truck would 
carry a reasonable rental of $4,870.00, which, added 
to the rental on the Caterpillars of $19,990.00, 
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would aggregate $24,860.00. And the plaintiff is 
entitled to judgment for this amount, 


Counsel for plaintiff will prepare and submit 
appropriate Findings of Facet and Declarations of 
Law, together with a proposed Judgment. 


Kansas City, Missouri, October 9, 1958. 


/s/ ALBERT L. REEVES, 
Visiting Judge. 


[Endorsed]: Filed October 13, 1958. 


——— 


[Title of District Court and Cause. ] 


FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 


This case came on regularly for hearing before 
the flonorable Albert L. Reeves, Federal District 
Judge, sitting as a visiting judge, on August 11, 
1958, the plaintiff, Stuart Ik. Tope being personally 
present in court and represented by his attorney, 
Buell A. Nesbett, and the defendant Carl E. Oaks 
being personally present and all of the defendants 
being represented by their attorney, John C. Dunn. 
Evidence, both oral and documentary, was intro- 
duced by both sides and hearing concluded on the 
15th day of August, 1958. The matter was taken 
under advisement by the Court. From the Memo- 
randum Opinion on Merits of Case rendered by the 
Court on October 9, 1958, the following Findings of 
Fact and Conclusions of Law are derived. 
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Findings of Fact 


ie 
That there was no direct relationship or privity 
of contract between either of the plaintiffs and the 
defendant Williams Brothers Company, McLaugh- 
lin, Inc., and Marwell Construction Company, Ltd. 


lie 

That the defendants J. Butcher and J. KE. Noonan 
died after the commencement of this action and 
their personal representatives have not been joined 
as parties defendant. 

TI. 

That the contract between Stuart Construction 
Co., Inc., and Oaks Construction Co. was never ob- 
served or carried out, certain conditions precedent 
were not performed and Stuart Construction Co., 
Inc., as a corporation performed no services, owned 
no equipment and in fact did not function as a cor- 
porate entity insofar as the issues in this case are 
concerned. 

Ie 

That the personal plaintiff, Stuart E. Tope, owned 
certain equipment consisting of three caterpillar 
tractors one 214 ton Dodge truck, one Ford station 
wagon and one GMC 4/-ton pickup truck which he 
was purchasing from the Northern Commercial 
Company of Fairbanks under a rental agreement 
with option to purchase. 


V. 
That the defendant Oaks Construction Company 
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exercised complete control over and used the equip- 
ment mentioned in paragraph IV in the clearing of 
approximately 100 miles of a 600-mile right-of-way 
for the construction of an oil pipeline for the United 
States Government between Haines and Fairbanks, 
Alaska. 
VE 

That no definite agreement had been reached be- 
tween the personal plaintiff Stuart E. Tope and 
Oaks Construction Co. as to compensation to that 
plaintiff for the use of the equipment. 


ee, 


That the defendant Oaks Construction Co. used 
the caterpillar tractors a total 72314 hours; the 214 
ton Dodge truck for 3 months and 3 weeks; the Ford 
station wagon for 3 months and 3 weeks and the 
GMC 4% ton pickup truck for 3 months and 3 weeks. 


Vv IMT. 


That the reasonable hourly rental rate for the 
caterpillar tractors under the circumstances of their 
use was $35.00 per hour; that the reasonable 
monthly rental rate for the 2144-ton Dodge truck was 
$800.00 per month; that the reasonable monthly 
rental rate for the Ford station wagon was $250.00 
per month and that the reasonable monthly rental 
rate for the GMC 1% ton pickup truck was $250.00 
per month. 

IX. 

That the Northern Commercial Company of Fair- 

banks, Alaska, attempted to compromise with Carl 
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E. Oaks d/b/a Oaks Construction Co. the amount 
of equipment rental due the personal plaintiff 
Stuart KE. Tope from that defendant and actually 
paid to Northern Commercial Company the sum of 
$5,302.00 which payment accrued to the personal 
plaintiff Stuart E. Tope’s benefit and should there- 
fore be deducted from any recovery awarded that 
plaintiff. 
Conclusions of Law 


From the foregoing Findings of Fact the Court 
makes the following Conclusions of Law: 


1. That the defendants J. Butcher, J. E. Noonan 
and Williams Brothers Company, McLaughlin, Ine., 
and Marwell Construction Company, Ltd., are elim- 
inated as defendants in this action. 


2. That the written contract between Stuart Con- 
struction Co., Inc., and Oaks Construction Co. is a 
legal nullity. 


3. That Stuart Construction Co., Inc., as a cor- 
porate entity is not properly a party to this case. 


4. That the personal plaintiff Stuart E. Tope 
and the defendant Carl E. Oaks, d/b/a Oaks Con- 
struction Co. are the only proper parties. 


). That the personal plaintiff Stuart E. Tope 
should recover judgment against Carl E. Oaks d/b/a 
Oaks Construction Company in the sum of $4,870.00, 
the reasonable rental value of the 2144 ton Dodge 
truck, Ford station wagon and GMC 1% ton pickup 
truck, and in the sum of $25,322.50 as the reason- 
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able rental value of the caterpillar tractors; that 
from the total of the above sums should be deducted 
the sum of $5,332.50 paid by Oaks Construction Co. 
to Northern Commercial Company of Fairbanks, 
Alaska, which said payment accrued to the benefit 
of the personal plaintiff Stuart E. Tope. 


6. That the personal plaintiff Stuart E. Tope is 
entitled to interest on the judgment at the rate 6% 
per annum from August 15, 1954. 


7. That the defendant Carl E. Oaks d/b/a Oaks 
Construction Co. shall recover nothing on the coun- 
terclaim. 


8. That the plaintiff Stuart E. Tope is entitled 
to his costs and disbursements as taxed by the Clerk 
of the Court plus an attorney’s fee computed on the 
basis of Rule 25, Amended Uniform Rules of the 
District Court for the District of Alaska for a con- 
tested case. 


Dated at Kansas City, Missouri, 23rd day of Octo- 
ber, 1958. 
/s/ ALBERT L. REEVES, 
Visiting District Judge. 


Service of copy acknowledged. 


[Indorsed]: Filed November 7, 1958. 
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Tn the District Court for the District of Alaska, 
Third Division 


A-10,656 


UNITED STATES OF AMERICA, for the Use 
and Benefit of Stuart Construction Co., Ine., a 
Corporation, and STUART H. TOPH, an In- 
dividual, 

Plaintiffs, 
VS. 


CARL E. OAKS, J. BUTCHER and J. FE. 
NOONAN, d/b/a OAKS CONSTRUCTION 
COMPANY, WILLIAMS BROTHERS COM- 
PANY, McLAUGHLIN, INC., and MAR- 
WELL CONSTRUCTION COMPANY, LTD., 


Defendants. 
JUDGMENT 


Trial of this case in Anchorage, Alaska, before 
the Honorable Albert L. Reeves, Federal District 
Judge, commenced on August 11, 1958, and was 
completed on August 15, 1958. The plaintiff Stuart 
E. Tope was personally present in court and repre- 
sented by his attorney, Buell A. Nesbett, and the 
defendant Carl E. Oaks was personally present in 
court and all of the defendants were represented at 
the trial by their attorney, John C. Dunn. Evidence 
both oral and documentary was introduced by both 
sides and the Court rendered its Memorandum 
Opinion on Merits of Case on October 9, 1958. Find- 
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ings of Fact and Conclusions of Law having been 
duly entered, 


It is hereby adjudged and decreed: 


1. That the action be dismissed as to the plain- 
tiff, Stuart Construction Company, Inc., and as to 
the defendants J. Butcher, J. E. Noonan and Wil- 
liams Brothers Company, McLaughlin, Inc, and 
Marwell Construction Company, Ltd. 


2. That the counterclaim of the defendants be 
dismissed. 


3. That the plaintiff Stuart E. Tope, individually 
have judgment against the defendant Carl E. Oaks 
d/b/a Oaks Construction Company in the sum of 
$24,860.00 plus interest from the 15th day of August, 
1954, at the rate of 6% per annum. 

4+, That the plaintiff Stuart E. Tope have his 
costs and disbursements as taxed by the Clerk of 
this Court and an attorney’s fee computed on the 
basis of Rule 25, Amended Uniform Rules of the 
District Court for the District of Alaska, for a non- 
lien contested case. 


Dated at Kansas City, Missouri, this 23rd day of 


October, 1958. 
/s/ ALBERT L. REEVES, 
Visiting Judge. 


Service of copy acknowledged. 
[Endorsed]: Filed and entered November 7, 1958. 


44 Carl HL. Oaks, et al., vs. 
[Title of District Court and Cause. ] 


MOTION TO AMEND FINDINGS, MAKE 
ADDITIONAL FINDINGS, AND AMEND 
JUDGMENT ACCORDINGLY. 


Come now the defendants and move the Court to 
amend its Findings of Fact and Conclusions of Law 
heretofore made herein, make additional Findings 
of Fact and Conclusions of Law, and amend the 
Judgment heretofore entered herein accordingly. 


This motion is in two parts. The first part deals 
with findings in the event this Court determines 
ultimate liability as currently set forth in the judg- 
ment dated October 23, 1958, and heretofore entered 
herein on November 7, 1958. 


The second part is concerned with findings in the 
event this Court determines ultimate liability of a 
nature other than that set forth in the judgment of 
November 7, 1958. 

Part One 


In the event this Court ultimately determines lia- 
bility to be of the nature of that set forth in the 
judgment heretofore entered on November 7, 1958, 
defendants move this Court to amend the judgment 
of November 7, 1958, so as to conform to amended 
and additional findings and conclusions, which are 
hereby requested, of the nature following: 


Findings of Fact 


I. 
Williams Bros. Co., McLaughlin, Inc., and Mar- 
well Construction Co., Ltd., are corporations which 
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formed a joint venture known as Williams, Me- 
Laughlin and Marwell, which joint venture obtained 
a contract from the government of the United States 
of America to construct approximately six hundred 
miles of pipeline between Haines, Alaska, and Fair- 
banks, Alaska. 

TA. 

Oaks Construction Co. was a partnership consist- 
meot Carl H. Oaks, J. Butcher, and J. E. Noonan; 
however, during the pendency of this action, J. 
Butcher and J. E. Noonan died. The personal repre- 
sentatives of neither of the deceased partners were 
ever substituted as parties defendant herein. 


III. 
Oaks Construction Co. obtained a subcontract from 
Wilhams, McLaughlin and Marwell to clear and 
grade the six hundred miles of pipeline right of way. 


1y. 

This action is concerned with the work of clearmg 
the right of way on approximately a one hundred 
mile section of said pipeline lying between Big 
Delta, Alaska, and Tok Junction, Alaska. 


ae 

Under date of December 17, 1953, Oaks Construc- 
tion Co., over the signature of Carl IX. Oaks, entered 
into a subcontract with Stuart Construction Co., 
Ine., over the signature of Stuart E. Tope by the 
terms of which Stuart Construction Co., Inc., was 
to furnish all materials, supplies and equipment and 
perform al] labor required to clear said one hundred 
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miles of right of way in accordance with provisions 
of the prime contract and the plans and specifica- 
tions governing the same. Said work was to be com- 
pleted with 120 calendar days and was to be paid 
for at the rate of 614¢ per lineal foot. Said subcon- 
tract also provided a rental of $18.00 an hour for 
D-8 caterpillar tractors, manned and operated, for 
work required beyond the scope of said subcontract. 
The subcontract of December 17, 1953, required 
Stuart Construction Co., Inc., to furnish a payment 
and performance bond. 


VI. 

This cause of action proceeded on two counts. The 
first count sought recovery by Stuart Construction 
Co., Inc., on the subcontract of December 17, 1953, 
against all defendants and purported to be brought 
under the Miller Act (Title 40, USCA, Sec. 270-A). 
The second and alternative count was brought in 
the name of Stuart E. Tope and sought recovery 
against Oaks Construction Co. on the basis of equip- 
ment furnished and services rendered in connection 
with clearing right of way. 


WALL. 


Both counts of the complaint sought recovery of 
the same amount of money and were based upon 
rental of a 2144 ton Dodge truck at the rate of 
$800.00 a month for three months and three weeks, 
a Ford station wagon at $250.00 a month for three 
months and three weeks, a 4 ton GMC pickup truck 
at $250.00 a month for three months and three 
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weeks, and caterpillar tractor time at the rate of 
$25.00 an hour, all for a total of $53,620.00. 


WEE 
Both plaintiffs agreed that an off-set against 
caterpillar rental for operating costs should be 
allowed in the amount of $16,698.00. 


IX, 

Neither plaintiff gave any notice of this claim to 
the prime contractor, Williams, McLaughlin and 
Marwell. 

x. 

This action was not brought in the name of the 

United States of America. 


XI. 
The company bonding of the prime contractor, 
Williams, McLaughlin and Marwell, was not made 
a party to this action. 


XG. 

Under date of December 2, 1953, an assignment 
running to the Northern Commercial Co. of Fair- 
banks, Alaska, and accepted by Oaks Construction 
Co. was executed by Stuart Construction Co., Inc., 
over the signature of Stuart E. Tope as president. 
Said instrument read in part, ‘‘We hereby assign 
* * * all sums of money now due or to become due 
to us from Oaks Construction Co. for any and all 
accounts including, but not limited to, earnings to 
become due under pipeline clearing contract and/or 
snow clearing.”’ 
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XITT. 

Stuart E. Tope incorporated Stuart Construction 
Co., Inc., in 1952. The sole stockholders of Stuart 
Construction Co., Inc., and the only ones there have 
ever been, are Stuart E. Tope, his wife and his 
brother-in-law. The personal activities of Stuart E. 
Tope were confusingly intermingled with the cor- 
porate activities of Stuart Construction Co., Ine. 
Stuart E. Tope conducted his personal business in 
the name of Stuart Construction Co., Ine. 


XIV. 

Throughout the work called for by the subcontract 
of December 17, 1953, Stuart Construction Co., Ine., 
owned no equipment, performed no service, and was 
practically without funds. 


XV. 

From sometime in December of 1953 until some- 
time in April of 1954, Stuart E. Tope was paid a 
salary for services rendered in connection with the 
work covered by said subcontract of December 17, 
1953, at $250.00 a week. 


XVI, 

Stuart E. Tope had possession of caterpillar trac- 
tors, a Dodge truck, a Ford station wagon, and a 
GMC pickup truck which were used in the course of 
performing the work called for by said subcontract 
of December 17, 1953. The two trucks and the station 
wagon were used for a period of three months and 
three weeks, each, and the caterpillar tractors were 
used 72314 hours. 


Stuart Constr. Co., Inc., Etc., et al. 49 


XVII. 

These caterpillar tractors, trucks and_ station 
wagon were owned by the Northern Commercial Co. 
of I'airbanks and possessed by Stuart E. Tope under 
rental agreements with option to purchase. Stuart 
E. Tope never exercised the option to purchase, and 
all this equipment was subsequently repossessed by 
the Northern Commercial Co. 


Ry LIT. 

No bond was ever furnished as called for by said 
subcontract of December 17, 1953, but Stuart E. 
Tope attempted to get such a bond both before and 
after the execution of said subcontract of December 
17, 1958. 

RI. 

Between December 1 and December 15, 1953, de- 
fendant Carl E. Oaks told Stuart E. Tope to forget 
about obtaining a bond and that they would work 
something out on an hourly basis of rental for 
equipment used by Oaks Construction Co. 


Rat. 

Under date of February 6, 1954, Stuart Construc- 
tion Co., Inc., made a request for a progress pay- 
ment on a footage basis for the period ending Jan- 
uary 29, 1954. This request was over the signature 
of Stuart E. Tope. 

yp. Be 

Throughout the work called for by said subeon- 
tract of December 17, 1953, Oaks Construction Co. 
proceeded under the theory that the work was being 
done under said subcontract, furnished Stuart Con- 
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struction Co., Inc., by delivery to Stuart HK. Tope, a 
weekly payroll report showing monies paid em- 
ployees performing the work called for by said sub- 
contract of December 17, 1953, and charged against 
the earnings under said subcontract, and furnished 
Stuart Construction Co., Inc., by delivery to Stuart 
i. Tope, a monthly statement of all charges made 
against the earnings under said subcontract of De- 
cember 17, 1953. No objection was ever made to any 
of said charges; however, Oaks Construction Co. 
exercised complete control over the caterpillars, 
trucks, and Ford station wagon possessed by Stuart 
BE. Tope and, generally, exercised complete control 
over and conducted the work called for by said sub- 
contract of December 17, 1953. The business records 
kept by Stuart Construction Co., Inc., were incom- 
plete and irregular. 
XXII. 

The complaint herein was filed February 10, 1955; 
however, annual corporation taxes due the Territory 
of Alaska from plaintiff corporation on January 1, 
1958, were not paid until May 23, 1958. The annual 
report of Stuart Construction Co., Inc., for the year 
ending September 30, 1955, and due December 1, 
1955, was not filed until December 10, 1956; and 
annual reports for the years ending September 30, 
1956, and September 30, 1957, and due December 1, 
1956, and December 1, 1957, were not filed until 
August 13, 1958. 

XXIII. 


On August 15, 1954, Carl E. Oaks refused to meet 
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Stuart E. Tope in the offices of the Northern Com- 
mercial Co. in Fairbanks. 


AXIV. 

On October 4, 1954, in order to prevent the North- 
ern Commercial Co. of Fairbanks from again tying 
up the funds due Oaks Construction Co., as the N. C. 
Co. had previously done, from Williams, McLaugh- 
lin and Marwell, as a result of monies owed N. C. 
Co. for the caterpillars, trucks and station wagon 
in the possession of Stuart E. Tope and used in the 
course of the work called for by said subcontract 
of December 17, 1953, Oaks Construction Co. made 
a settlement with N. C. Co. whereby Oaks Construc- 
tion Co. agreed to pay the N. C. Co. the total sum of 
$10,798.47 to apply against the account of N. C. Co. 
carried against Stuart IX. Tope. This settlement was 
made up of two items. One item was the sum of 
$5,332.50 which was one-half the rental due N. C. 
Co. for the three caterpillar tractors and the Dodge 
truck possessed by Stuart E. Tope under rental- 
purchase agreement. The remaining sum of $5,465.97 
was the full open account, being monies due for 
parts purchased for the above-described equipment, 
due N. C. Co. as of June 15, 1953, on the account 
earried in the name of Stuart E. Tope. 


XXV. 
Oaks Construction Co. paid the Northern Com- 
mercial Co. the $5,332.50. 


XXVI. 
Subsequently, Oaks Construction Co., Inc., paid 
the balance of this settlement figure of $5,465.97. 
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XXVIL. 
As a result of this settlement, monies due N. C. 
Co. under this account were reduced $10,798.47. 


XXVITI. 

The evidence concerning a fair rental value for 
the caterpillar tractors varied from $18.00 an hour, 
operated, manned and maintained, to $35.00 an hour 
with the lessee bearing the cost of maintenance and 
furnishing an operator. Likewise, testimony con- 
cerning a reasonable rental of the Dodge truck 
varied from $300.00 to $800.00 a month, for the 
station wagon from $150.00 to $250.00 a month, and 
for the GMC pickup truck from $130.00 to $250.00 
a month. 

XXIX. 

The equipment possessed by Stuart E. Tope under 
the rental-purchase agreement with Northern Com- 
mercial Co. was all used equipment in condition 
good enough for summer operation but not able to 
withstand the extreme cold temperatures of a winter 
operation in the area of the work called for by the 
subcontract of December 17, 1953. 


XXX. 

Oaks Construction Co. proceeded under the theory 
that said subcontract of December 17, 1953, was 
operative, kept records of the cost of completing 
the work called for by said subcontract, declared 
said subcontract in default, and cross-claimed 
against plaintiffs for $37,498.64, being the differ- 
ence between the actual cost of completing the work 
called for by said subcontract, namely, the sum of 
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$70,834.11, and that which would have been earned 
under said subcontract according to its payments 
schedule, namely, the sum of $33,335.47. 


KX. 

In connection with the work called for by said 
subcontract of December 17, 1953, Stuart E. Tope, 
in the name of Stuart Construction Co., Ine., in- 
curred indebtednesses and pledged the credit of Oaks 
Construction Co. for which sums Oaks Construction 
Co. is responsible under the bond it gave Williams, 
MeLaughlin and Marwell, in the total amount of 
$5,247.01, for which sum Oaks Construction Co. 
sought recovery against plaintiffs by way of coun- 
terclaim. 

».6.0.658 

Also as a result of the pledging of the credit of 
Oaks Construction Co. by Stuart E. Tope and in 
the name of Stuart Construction Co., Ine., Oaks 
Construction Co. is currently defending two actions 
at law in Fairbanks, Alaska, for the expenses and 
damages of which Oaks Construction Co. counter- 
claimed against plaintiff in the amount of $3,000.00. 


XAT. 

Oaks Construction Co. also sought punitive dam- 
ages against plaintiffs by way of counterclaim for 
their unauthorized pledging the eredit and damag- 
ing the credit rating and business reputation of 
Oaks Construction Co. 


XXXIV. 
Oaks Construction Co. also counterclaimed against 
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plaintiffs for damages resulting from Oaks Con- 
struction Co., as a result of the activities of plain- 
tiffs, being unable to complete the work Oaks Con- 
struction Co. contracted to do on said pipeline under 
subcontract with Williams, McLaughlin and Mar- 
well. However, this work has never been subjected 
to final audit by Oaks Construction Co.; and Oaks 
Construction Co. abandoned this part of its counter- 
Clean. 
Conclusions of Law 

Based on the foregoing findings of fact, the Court 

makes the following conclusions of law: 


dt 
The statutory requirements of basing an action 
under the Miller Act (Title 40, USCA, Sec. 270) 
were not met, and no recovery can be had under the 
provisions of said act. 


Jit, 

No privity of contract exists between either plain- 
tiff and one or more of the following, namely: Wil- 
liams Bros. Co., McLaughlin, Inc., and Marwell 
Construction Co., Ltd. 

Her. 

The subcontract of December 17, 1953, was void 

ab initio. 
or 

The furnishing of a bond, the acquiring of equip- 
ment and operating capital by Stuart Construction 
Co., Inc., were conditions precedent to the sub- 
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contract of December 17, 1953, becoming effective ; 
and said subcontract remained a nullity, because 
these conditions were not fulfilled. 


or 


There was a binding oral agreement between 
Stuart E. Tope and Oaks Construction Co. to waive 
the requirement of a bond, rescind the subcontract 
of December 17, 1953, and pay Stuart E. Tope for 
caterpillar tractors, trucks and station wagon on a 
rental basis. 

IV. 

Stuart Construction Co., Inc., and Stuart E. Tope 

are separate and distinct legal entities. 


¥. 
The sole parties in interest herein are Stuart LE. 
Tope and Car] E. Oaks. 


VI. 

Stuart Construction Co., Inc., is entitled to no re- 
covery herein. 

VII. 

No one or more of the defendants named herein 
is entitled to recovery against Stuart Construction 
Co., Inc., for costs or attorney’s fees on the first 
count of the complaint. 


VIII. 
Stuart E. Tope is entitled to recover a reasonable 
value for the use of his equipment on the basis of 
quantum meruit from Carl I. Oaks. 
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Be 
The death of two of the partners of Oaks Con- 
struction Co. during the pendency of this action 
does not affect the right of Stuart E. Tope to re- 
cover judgment against Carl E. Oaks. 


x 
A reasonable rental rate and the amount for which 
Stuart E. Tope is entitled are as follows: 


A. Caterpillar tractors for 72314 hours 

at the rate of $18.00 per hour, to- 

talling ... .. si...) «3 eee $13,023.00 
B. Dodge truck for three months and 

three weeks at the rate of $300.00, 

tetalliie ..........36). 975.00 
C. Ford station wagon for three months 

and three weeks at the rate of 

$150.00, totalling ......25. een 487.50 
D. GMC pickup truck for three months 

and three weeks at the rate of 

$130.00, totalling ..... =e 422.50 


Total .........00e $14,908.00 


Xl. 

There should be allowed an off-set against this 
sum in the amount of $10,798.47 for monies paid the 
Northern Commercial Co. of Fairbanks under the 
settlement concerned with Stuart E. Tope, leaving 
a net of $4,109.53, in which amount Stuart E. Tope 
is entitled to judgment against Carl E. Oaks. 
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or 
There should be allowed an off-set against this 
sum in the amount of $5,332.50 for monies paid the 
Northern Commercial Co. of Fairbanks under the 
settlement concerned with Stuart E. Tope, leaving 
a net of $9,575.50, in which amount Stuart E. Tope 
is entitled to judgment against Carl E. Oaks. No 
off-set should be allowed for the sum of $5,465.97 
paid the Northern Commercial Co. of Fairbanks 
under the same settlement. 


XII. 

Stuart E. Tope had authority to pledge the eredit 
of and incur indebtedness on behalf of Oaks Con- 
struction Co. 

ph 

There should be no recovery on the counterclaim 
filed herein. 

KY. 

Stuart E. Tope is also entitled to judgment 
against Carl E. Oaks for his costs and disburse- 
ments herein as taxed by the Clerk of the above 
entitled Court, plus a reasonable attorney’s fee 


or 


Stuart E. Tope is also entitled to judgment 
against Carl E. Oaks for his costs and disburse- 
ments as taxed by the Clerk of the above-entitled 
Court, plus an attorney’s fee computed in accord- 
ance with Rule 25 of the Amended Uniform Rules 
for the District Courts for the District of Alaska, 
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based on the sum of $.......... for a non-lien, con- 
tested case. 
Dey 
Stuart EH. Tope is entitled to interest on said judg- 
ment from the date of the same. 


or 


Stuart E. Tope is entitled to interest on said sum 
of $4,109.53 at the rate of 6% per annum from 
August 15, 1954. 

or 


Stuart E. Tope is entitled to interest on said sum 
of $9,575.50 at the rate of 6% per annum from 
August 15, 1954. 

Part Two 


Defendants hereby move the Court to amend the 
judgment dated October 23, 1958, and heretofore 
entered herein on November 7, 1958, so as to con- 
form to amended and additional findings and con- 
clusions, which are hereby requested, that are in 
accord with the preponderance of the evidence ad- 
mitted, of the following nature: 


Findings of Fact 


I. 
Defendants request the findings numbered I to 
XII, inclusive, heretofore set forth. 


IT. 
Stuart E. Tope incorporated Stuart Construction 
Co., Inc., in 1952. The only stockholders there have 
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ever been of said corporation are Stuart E. Tope, 
his wife and his brother-in-law. Corporate records 
kept were fragmentary, kept spasmodically and are 
most irregular. Stuart E. Tope used the corporate 
bank account as his personal account and advanced 
monies to and took monies from the corporation at 
his will. Stuart E. Tope obtained equipment and 
made contracts in his own name or that of the cor- 
poration as he saw fit. Insofar as there was cor- 
porate action, it was taken at the instigation of 
Stuart E. Tope alone. The affairs of Stuart E. Tope 
and the affairs of the corporation were so inter- 
mingled that it is impossible to distinguish between 
the two, and the acts of one cannot be distinguished 
from the acts of the other. 


SMO 
The complaint filed herein is so worded as to seek 
recovery by either plaintiff but limit hability on a 
counterclaim to the plaintiff corporation alone. 


nV. 
At the request of Stuart E. Tope, he received 
weekly advances of monies earned under said sub- 
contract of December 17, 1953, of $250.00. 


ve 
Plaintiffs were without funds necessary to meet 
the payroll of the employees performing the work 
called for by said subcontract of December 17, 1953; 
and the same were, at the request of Stuart E. Tope, 
advanced by Oaks Construction Co. and charged 
against the same earnings. 
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VIE 


Plaintiffs progressed slowly with the work called 
for by said subcontract of December 17, 1953; and, 
to complete said work according to the plans and 
specifications of said contract of December 17, 1953, 
and to prevent delay and penalty in connection with 
the work contracted to be performed by Oaks Con- 
struction Co. from Williams, McLaughlin and Mar- 
well, other equipment was put to work, with plain- 
tiffs’ knowledge and tacit consent; and appropriate 
charges made against earnings. 


VIL 


The equipment used by plaintiffs was old and con- 
tinually needed repair, and Stuart EK. Tope was 
absent from the job site a large amount of time 
while seeking necessary repair parts. This absence 
necessitated supervision of the work by the per- 
sonnel of Oaks Construction Co. Stuart E. Tope 
had no previous experience in clearing right of way 
at all, or in sub-zero temperatures. 


V lie 


Stuart E. Tope had possession of three caterpillar 
tractors, a Dodge truck, a Ford station wagon and 
a GMC pickup truck which were used in the course 
of performing the work called for by said subcon- 
tract of December 17, 1953. All of this equipment 
was used equipment owned by Northern Commercial 
Co. of Fairbanks but possessed by Stuart E. Tope 
under rental agreements with option to purchase. 
The equipment was in condition satisfactory for 
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summer operation but was not able to withstand the 
stress of the work called for by the subcontract of 
December 17, 1953. in sub-zero, winter operation. 


IX. 

No bond was ever furnished as called for by said 
subcontract of December 17, 1953, but Stuart E. 
Tope attempted to get such a bond both before and 
after the execution of said subcontract of December 
a7, 1953. 

XK. 

Weekly payroll reports and monthly progress re- 
ports were furnished Stuart E. Tope showing the 
eharges made by Oaks Construction Co. against the 
earnings under said subcontract of December 1%, 
1953, and no objection was ever made to such 
charges. 

KA. 

Under date of February 6, 1954, Stuart Con- 
struction Co., Inc., made a request for a progress 
payment on a footage basis for the period ending 
January 29, 1954. This request was over the signa- 
ture of Stuart E. Tope. 


went. 

The complaint herein was filed February 10, 1955; 
however, annual corporation taxes due the Territory 
of Alaska from plaintiff corporation on January 1, 
1958, were not paid until May 23, 1958. The annual 
report of Stuart Construction Co., Inc., for the year 
ending September 30, 1955, and due December 1], 
1955, was not filed until December 10, 1956; and 
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annual reports for the years ending September 30, 
1956, and September 30, 1957, and due December 1, 
1956, and December 1, 1957, were not filed until 
August 13, 1958. 

XIII. 

Plaintiffs were in violation of one or more of the 
terms of said subcontract of December 17, 1953, 
from the beginning; and, finally, Oaks Construction 
Co. was forced to and did give formal notice as re- 
quired by the terms of said subcontract and take 
over the work called for and complete it at the ex- 
pense of plaintiffs. 

XIV. 

On October 4, 1954, in order to prevent the 
Northern Commercial Co. of Fairbanks from again 
tying up the funds due Oaks Construction Co., as 
the N. C. Co. had previously done, from Wilhams, 
McLaughlin & Marwell as a result of monies owed 
the N. C. Co. for the caterpillars, trucks and station 
wagon in the possession of Stuart E. Tope and used 
in the course of the work called for by said subcon- 
tract of December 17, 1953, Oaks Construction Co. 
made a settlement with the Northern Commercial 
Co. whereby Oaks Construction Co. agreed to pay 
Northern Commercial Co. the total sum of $10,798.47 
to apply against the account of Northern Commer- 
cial Co. carried in the name of Stuart E. Tope. Said 
amount was paid, and the account carried in the 
name of Stuart E. Tope credited accordingly by the 
Northern Commercial Co., and the payment charged 
against earnings under said subcontract of Decem- 
bemel7, 1953. 
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XV. 

Total monies earned under said subcontract of 
December 17, 1953, according to its terms, were 
$33,335.47; but the monies actually paid by Oaks 
Construction Co. to perform the work called for by 
said subcontract are $70,834.11, a difference of 
$37,498.64. 

XVI. 

In connection with work called for by said sub- 
contract of December 17, 1953, Stuart E. Tope, in 
the name of Stuart Construction Co., Ine., incurred 
indebtedness aud pledged the credit of Oaks Con- 
struction Co. for which sums Oaks Construction Co. 
is responsible under the bond it gave Williams, Me- 
Laughlin and Marwell, in the total amount of 
$5,247.01, for which sum Oaks Construction Co. 
sought recovery against plaintiffs by way of coun- 
terclaim. 

YEE 

Also as a result of the pledging of the credit of 
Oaks Construction Co. by Stuart E. Tope and in 
the name of Stuart Construction Co., Inc., Oaks 
Construction Co. is currently defending two actions 
at Jaw in Fairbanks, Alaska, for the expenses and 
damages of which Oaks Construction Co. counter- 
claimed against plaintiff in the amount of $3,000.00. 


XVIII. 

Plaintiffs, without authority or justification, wil- 
fully pledged the credit of Oaks Construction Co. 
and subjected Oaks Construction Co. to unnecessary 
expense and have seriously injured and jeopardized 
the credit rating and business reputation of Oaks 
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Construction Co., for which Oaks Construction Co., 
by way of counterclaim, seeks punitive damages 
against plaintiffs. 
Re 

Oaks Construction Co. also counterclaimed against 
plaintiffs for damages resulting from Oaks Con- 
struction Co., as a result of the activities of plain- 
tiffs, being unable to complete the work Oaks Con- 
struction Co. contracted to do on said pipeline under 
subcontract with Williams, McLaughlin and Mar- 
well. However, this work has never been subjected 
to final audit by Oaks Construction Co.; and Oaks 
Construction Co. abandoned this part of its counter- 
elaim. 

Conclusions of Law 

Based on the foregoing findings of fact, the Court 

makes the following conclusions of law: 


I. 

The statutory requirements of basing an action 
under the Miller Act (Title 40, USCA, See. 270) 
were not met, and no recovery can be had under 
the provisions of said act. 


ine 
No privity of contract ever existed between either 
plaintiff and one or more of the following, namely: 
Williams Bros. Co., McLaughlin, Inc., and Marwell 
Construction Co., Ltd. 


Hill 
The alter ego principle is applicable to this case, 
and Stuart E. Tope and Stuart Construction Co., 
Inc., are one and the same legal entity. 
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TY. 

By virtue of having failed to pay and file and to 
allege and prove such payment and filing of cor- 
porate taxes and annual reports required by the 
laws of the Territory of Alaska, Stuart Construc- 
tion Co., Inc., is not permitted to begin or maintain 
this action. 

Vv. 

Williams, McLaughlin and Marwell, the joint ven- 
ture, is entitled to judgment against plaintiffs, 
jointly and severally, on the First Count of the 
complaint for their costs and disbursements as taxed 
by the Clerk of the above-entitled Court, plus a 
reasonable attorney’s fee as computed by Rule 25, 
Amended Uniform Rules for the District Courts of 
the District of Alaska, for a contested, non-lien case, 
in the amount of $53,620.00. 


Vil. 

Oaks Construction Co. is entitled to judgment 
against plaintiffs, jointly and severally, on the Ifirst 
Count of the complaint for its costs and disburse- 
ments as taxed by the Clerk of the above-entitled 
Court, plus a reasonable attorney’s fee as computed 
by Rule 25, Amended Uniform Rules for the Dis- 
trict Courts of the District of Alaska, for a con- 
tested, non-lien case, in the amount of $53,620.00. 


VII. 
Having assigned all earnings under the work 
called for by said subcontract of December 17, 1953, 
neither plaintiff is a real party in interest herein. 
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Vint, 

Plaintiffs failed to complete the work called for 
by said subcontract of December 17, 1953, defaulted 
thereunder, and Oaks Construction Co. is entitled 
to judgment against plaintiffs, jointly and severally, 
in the amount of $37,498.64. 


is 

Plaintiffs had no right or authority to pledge the 
credit of, or incur indebtedness on behalf of Oaks 
Construction Co., and Oaks Construction Co. is en- 
titled to judgment against plaintiffs, jointly and 
severally, in the amount of $5,247.01 for monies paid 
by Oaks Construction Co. as a result of such un- 
authorized pledging and incurring of indebtedness. 


X. 

Oaks Construction Co. is entitled to judgment 
against plaintiffs, jointly and severally, in the 
amount of $3,000.00 for damages and expenses in 
defending actions at law in Fairbanks, Alaska, based 
on the unauthorized pledging by plaintiffs of the 
eredit of Oaks Construction Co. 


OIL, 

Oaks Construction Co. is entitled to judgment 
against plaintiffs, jomtly and severally, in the 
amount of $25,000.00 as punitive damages for the 
wilful and malicious damage by plaintiffs of the 
credit rating and business reputation of Oaks Con- 
struction Co. 

2IUL, 
Oaks Construction Co. is entitled to judgment 
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against plaintiffs, jointly and severally, for its costs 
and disbursements herein, including an attorney’s 
fee computed, with respect to its counterclaim, on 
the basis of Rule 25, Amended Uniform Rules for 
the District Courts of the District of Alaska, for a 
contested, non-lien case in the amount of $70,745.65. 


NIT. 

Stuart E. Tope is entitled to reeover nothing by 
virtue of the Second Count of the complaint filed 
herein. 

This motion is based on Rule 52(b) of the Federal 
Rules of Civil Procedure and on the Memorandum 
filed coneurrently herewith. 

/s/ SORIN-C. DUNN; 
Attorney for Defendants. 


[Endorsed]: Filed November 17, 1958. 


[ Title of District Court and Cause. ] 


SUPPLEMENTAL MEMORANDUM 


Since the filing of the original memorandum opin- 
ion, followed by findings of fact, and conclusions 
of law, with judgment in favor of the plaintiff, 
Stuart E. Tope, able counsel for the defendant has 
seriously challenged some (not all) of the findings, 
as well as the conclusions of law. 


As indicated in the memorandum, the issues were 
made confusing by sundry cross currents and con- 
flicting theories. Initially, the suit was filed under 
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the provisions of Section 170b, Title 40, U.S. C. A. 
For obvious reasons, that theory did not work out. 
This was explained in the original memorandum 
opinion. 


As an alternative, the plaintiff, Stuart E. Tope, 
sought recovery on the theory of quantum meruit, 
and decision was rendered upon that theory. How- 
ever, even upon that theory, the evidence was varied. 
It was the contention of counsel for the personal 
plaintiff that the defendant had used plaintiff’s 
equipment over a considerable period of time, and 
that he was entitled, as a matter of law, to claim 
compensation or a fair return for its use. The theory 
of the personal plaintiff was that the equipment 
was used under circumstances that would entitle him 
to $18.00 per hour for each of three caterpillars, 
and that, upon that theory, he would be obliged to 
pay for repairs and upkeep. Upon that particular 
theory, the evidence indicates that the plaintiff 
should concede or allow a deduction of approxi- 
mately $17,000.00 to defray the cost of operation. 


It was the expressed thought that there was a 
sort of a contractual arrangement between the De- 
fendant Oaks and the personal plaintiff. However, 
a re-examination of the pleadings and the evidence 
does not disclose any kind of contractual arrange- 
ment. Moreover, upon that theory, it was the con- 
tention of the plaintiff (and, in that, he was sup- 
ported by evidence) that the defendant had the use 
of plaintiff’s equipment over a much longer period 
of time than that acknowledged by the defendant. 
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Computation upon the personal plaintiff’s theory 
would have entitled him to a considerably larger 
judgment than rendered by the court. 


Vith so many cross currents and conflicting 
theories, it seemed fair and proper, in the light of 
the testimony, to allow the personal plaintiff a re- 
turn for the use of his equipment for the exact time 
acknowledged by the defendant that the equipment 
had been used. And, upon the evidence, a naked 
rental of $35.00 per hour seemed proper. This theory 
Was a concession to the defendant. For, as indicated, 
a computation based upon the personal plaintiff's 
proof as to the time the equipment was in the cus- 
tody of the defendant would have entitled him to a 
very considerable sum at the rate of $18.00 per 
hour, less, of course, the cost of upkeep. 


All of the testimony justified the theory upon 
which the case was decided. 


Able and industrious counsel for the defendant 
challenges the court to say why $35.00 per hour was 
allowed whereas the personal plaintiff, on behalf of 
the corporate plaintiff, kept books upon the theory 
of $25.00 per hour. As heretofore indicated, that 
theory accounted for the use of the equipment over 
a much longer period of time. Computed upon that 
theory, as heretofore stated, the personal plaintiff 
would have been entitled to a much larger judgment. 


Again, counsel for the defendant inquires why the 
defendant was only allowed a credit of $5,332.50 on 
the claim of Northern Commercial Company 
whereas the defendant paid approximately $10,- 
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000.00. The testimony disclosed that this was a com- 
promise of one-half the rental which was due the 
Northern Commercial Company from the personal : 
plaintiff; the balance related to spare parts, which, 
clearly, under the theory of the decision, became 
an obligation of the defendant. 

It follows from the above that the defendant’s 
motion should be denied, and that the findings of 
fact, and conclusions of law, as heretofore filed, 
should remain unaltered, and the judgment should 
stand as heretofore rendered, and it will be so 
ordered. 


Dated December 11, 1958. 
/s/ ALBERT L. REEVES, 
Visiting Judge. 
[Endorsed]: Filed December 15, 1958. 


[Title of District Court and Cause. | 


ORDER 


As per supplemental memorandum this day filed, 
it is hereby ordered that the defendant’s motion for 
a stay order, for a modification of the judgment, 
findings of fact, and conclusions of law, heretofore 
entered, should be and the same hereby is denied. 


Dated December 11, 1958. 
/3/ ALBERT L. REEVHS, 
Visiting Judge. 


[ Endorsed]: Filed and entered December 15, 1958. 
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NOTICE OF APPEAL 


lo: The Clerk of the District Court, Third Division, 
District of Alaska: 


“ye 


mL ag 


Notice is hereby given that the defendants Carl E. 
Jaks, Williams Brothers Company, McLaughlin, 
Ine., and Marwell Construction Company, Ltd., 
vereby appeal to the Ninth Cireuit from the judg- 
nent and the whole thereof, except insofar as the 
ame is a judgment of dismissal as to defendants J. 
Suteher and J. E. Noonan, of the District Court for 
he Third Division, District of Alaska, entered in 
he above-entitled cause, dated October 23, 1958, and 
locketed November 7, 1958, and for which the time 
or taking an appeal was stayed by virtue of appro- 
yriate order denying the motion for modification of 
udgment and the findings of fact and conclusion 
f Jaw and for additional findings of fact and con- 
lusions of law, which order was dated December 11, 
958, and docketed December 15, 1958. 


/s/ JOHN C. DUNN, 
Attorney for Defendants. 


[Endorsed]: Filed January 12, 1959. 
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In the District Court for the District of 
Alaska, Third Division 


No. A-10,656 


UNITED STATES OF AMERICA, for the Use 
and Benefit of STUART CONSTRUCTION 
CO., INC., a Corporation, and STUART E. 
TOPE, an Individual, 

Plaintiffs, 
Vs. 

CARL E. OAKS, J. BUTCHER and J. HE. 
NOONAN, d/b/a Oaks Construction Com- 
pany, WILLIAMS BROTHERS COMPANY, 
McLAUGHLIN, INC., and MARWELL CON- 
STRUCTION COMPANY, LTD., 


Defendants. 
Before: The Honorable Albert L. Reeves, 
U.S. District Judge. 
TRANSCRIPT OF PROCEEDINGS ON TRIAL 


Anchorage, Alaska 
August 11, 1958—10:00 o’Clock A.M. 


Appearances: 


BUELL A. NESBETT, 
Attorney at Law, 
For the Plaintiffs. 


JOHN C. DUNN, 
Attorney at Law, 
For the Defendants. 


Stuart Constr. Co., Inc., Etc., et al. 73 
Proceedings 


The Court: Gentlemen at the Bar, have you 
any matters you want to take up preliminary to 
the trial of the case? As I gather, from a very 
cursory and very quick examination of the plead- 
ings, the whole issue is between two subcontractors 
in this case. 

Mr. Neshett: That is true, your Honor, and 
Mr. Dunn was here a moment ago and he just 
stepped out. 

The Court: He will be here in a moment, and— 
Several subcontractors were named that apparently 
had nothing to do with it because the controversy 
is between the Stuart Construction Company and 
the Oaks Construction Company, isn’t that it? 

Mr. Nesbett: That is true, your Honor. 

The Court: And I think that there is a lot of 
alter egos here. I take it the plaintiff is really the 
so stated Stuart I. Tope as an alter ego of the 
Stuart Construction Company ? 

Mr. Nesbett: Yes, sir. 

The Court: So I take Oaks Construction Com- 
pany was a subcontractor and the plaintiff had a 
subcontract under the Oaks Construction Company. 

Mr. Nesbett: Yes, your Honor. This involved a 
section of the pipeline clearance work and three 
eontractors joined together in a joint venture to 
be the prime contractor. 

The Court: Yes—You mean, were the prime con- 
tractor ? 
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Mr. Nesbett: Yes, sir, they were the prime con- 
tractor for the clearance work. [5*] 

Mire Court: I see. 

Mr. Nesbett: And those three companies were 
Williams Brothers, McLaughlin, Inc., and Marwell. 

The Court: JI see, and each of them had a sec- 
tion of the road, did they? 

Mr. Nesbett: No, sir. They were just three gen- 
eral contractors that jomned together as a joint ven- 
ture and apparently bid this in so they got the 
job of clearing the six or eight hundred miles of 
pipeline right of way. 

The Court: From some place to Fairbanks? 

Mr. Nesbett: From Haines, Alaska, to Fair- 
banks. 

The Court: Where is Haines? 

Mr. Nesbett: Haines, your Honor, is south of 
here and close to Juneau. 

The Court: I see. 

Mr. Nesbett: And the defense aspect of build- 
ing this pipeline was to have an unloading point 
for tankers that could come up the inside steam- 
ship passage from Seattle. 

The Court: And then pump the oil up? 

Mr. Nesbett: And pump the oil clear to Fair- 
banks without having to come out in the open sea, 
so in order to build the line to Haines from Fair- 
banks area, you have to cross a portion of the 
northwest tip of Canada. 

The Court: Yes. 


*Page numbering appearing at foot of page of original Reporter's 
Transcript of Record. 
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Mr. Nesbett: So these three contractors joined 
as a joint [6] venture, called up here, called them- 
selves Williams, McLaughlin and Marwell. 

The Court: Were they the general contractors? 

Mr. Nesbett: ‘They were the prime contractors. 

The Court: They were? 

Mr. Nesbett: Yes. So then they turned around 
as we are informed here, and from the depositions, 
the information we have gathered, they turned 
around and subed the clearance work to one of 
the prime contractors, Williams Brothers; in other 
words, he beeame a sub to his own prime contract. 
Then Williams turned around and subed a portion, 
if not all, of the work to Oaks. 

The Court: I see, and then Oaks—— 

Mr. Nesbett: And Oaks turned around and 
subed again. 

The Court: So really in the trial of the case 
(I don’t like to talk about it unless Mr. Dunn is 
here) but the main controversy—or the controversy 
is between Oaks Construction Company and the 
plaintiff? 

Mr. Nesbett: That’s true. The prime contractors 
were named because the Miller Act was involved, 
and 

The Court: Exactly. 

Mr. Nesbett: And that was the reason. I was 
going to cover all that in the opening statement. 

The Court: That is good because—Now, Mr. 
Dunn, you represent the defendant? 

Mae Dunn: That is true; sir. [7] 

The Court: And are you Mr. Nesbett? 
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Mr. Nesbett: Yes. 

The Court: Mr. Nesbett, and Mr. Dunn. Mr. 
Dunn, we were just talking about the issue here, 
and Mr. Nesbett was explaining the ramifications 
of these various contractors and how it all came 
about, and how that there was a general contract 
and then subcontracts even from the general con- 
tracts to sublet, contract, each other, and your client 
then was a subcontractor under the Oaks Construc- 
tion Company. That is correct, is it? 

Mr. Dunn: Yes, sir. I think, however, that the 
pleadings are a little bit in error here. 

The Court: Well can that be straightened out 
in your opening statements? 

Mr. Dunn: I am not sure Mr. Nesbett is ap- 
prised of this, just in order to keep the record 
straight, he alleges in his complaint that Williams 
Brothers Company, McLaughlin, Inc., and Marwell 
Construction Company, Ltd., entered into a sub- 
contract with Williams and McLaughlin, and then 
he proceeds to the effect that Oaks entered into a 
subeontract with Williams Brothers. 

The Court: Well that may be but I regard that 
as unimportant because I understand if Oaks Con- 
struction Company was a subcontractor, then I 
understand that your client, that is you represent 
Oaks Construction Company, and that the plaintiff 
subcontracted from Oaks Construction Company. 

Mr. Dunn: That is correct. [8] 

The Court: Well that is the whole issue here 
then, and it is claimed by plaintiff that Oaks Con- 
struction Company owes him money, so that I take 
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it—regardless of these other averments that that 
will be the issue in the case. 

Mr. Dunn: Well, vour Honor, it seems to me 
that the pleadings should, and I don’t care because 
if anything this is advantageous to me, but it seems 
to me that the pleadings should establish the con- 
nection of Oaks Construction Company through 
whatever subcontracts might exist to the prime con- 
tractor. 

The Court: Well is it—is there a controversy at 
issue as to whether the Oaks Construction Company 
was a subcontractor? 

Mr. Dunn: Actually I don’t know what ter- 
minology you want to use. Oaks Construction Com- 
pany was what I term a sub, subcontractor. 

The Court: Exactly a sub, subcontractor, and 
your client was sub under the Oaks Construction 
Company? 

Mr. Dunn: Mr. Nesbett’s client. 

The Court: I mean Mr. Neshett’s client. 

Mr. Dunn: Yes, sir, that is true. The only thing 
is I was thinking for the sake of the record it 
might be well to have that connection reflected in 
the pleadings. There is a gap in it the way it is 
now. I don’t care. 

The Court: I couldn’t rule on that until I hear 
the opening statement, Mr. Nesbett will make the 
opening statement—until I find out. [9] 

Mr. Nesbett: The statement I gave, your Honor, 
on the connection between the companies was what 
T had gathered from taking depositions in the case 
but in any event, your Honor, the main issue here 
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is whether or not Stuart Construction Company, 
Ine., which was a corporation in existence in No- 
vember and December of 1953, entered into a bind- 
ing contract with Oaks Construction Company to 
clear a certain section of the pipeline. 

The Court: That’s the way I gather it. 

Mr. Nesbett: Now, the copy of the contract that 
was signed by the parties, that is by Oaks and 
Stuart Construction Company, Ine., is pleaded as 
an exhibit to the complaint, your Honor. 

The Court: Yes. 

Mr. Nesbett: And the point that we are making 
here, at this time now having had as much time 
elapse as has elapsed and having taken the deposi- 
tions that we have taken and knowing the facts 
that we know, our position is that although a formal 
contract was signed by Stuart Construction Com- 
pany, Inc., by its president, Stuart Tope, who sits 
here at the table with me, that actually as a matter 
of fact that contract was never followed, that Oaks, 
Car] Oaks, a partner in Oaks Construction Com- 
pany, Inc., disregarded the contract from the very 
beginning and that Stuart E. Tope, who is also a 
plaintiff in this case is entitled nevertheless to re- 
cover the reasonable rental value of the caterpillars 
and other equipment that he used on this job be- 
cause he did spend many hours on the job working, 
whereas he was not given the leeway or the 
authority of a subcontractor. Now, in that connec- 
tion, your Honor, we will show [10] by the testi- 
mony of Mr. Tope that he first discussed participat- 
ing with Mr. Oaks on this pipeline clearing on 
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November of 1953 in Anchorage, that at that time 
Mr. Oaks asked Mr. Tope, and they had known 
each other before that, ‘‘ Will you lease me the three 
caterpillars that you have to use on this pipeline 
that I have a subcontract’’—or ‘‘I expect to get a 
subcontract.’’ that Mr. Tope said ‘‘no’’ he would 
not lease them, that sometime later, when Mr. Tope 
was awarded the subcontract, they again discussed 
it and the result of that discussion was the signing 
of the contract that is attached to the complaint as 
Exhibit A. 

The Court: And you have stated in your com- 
plaint that that contract was he was to furnish 
tools, labor, equipment and supphes to clear a 
portion of the right of way? 

Mr. Nesbett: That is right, your Honor. Now, 
the evidence will show that of the total mght of 
way that Mr. Oaks was a subcontract—or as a sub, 
subcontractor, to clear the mileage, was approxi- 
mately some 600 odd miles. 

The Court: Yes. Well, Mr. Stuart didn’t take 
over all of that, did he? 

Myr. Nesbett: No, sir. That as of—as far as 
Mr. Stuart Tope is concerned, he agreed to clear 
approximately 100 miles of that pipeline right of 
way roughly between Tok Junction and a place 
called Big Delta, Alaska. 

The Court: Now, will you tell me again, Mr. 
Nesbett, did Mr. Stuart’s contract—was for what 
distance? [11] 

Mr. Neshett: Approximately 100 miles of the 
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total right of way clearing that Mr. Oaks had as 
a subcontractor. 

The Court: Yes. And it was between what point? 

Mr. Nesbett: Between Tok (T-o-k) Junction 
and Big Delta. 

The Court: And Big Delta. 

Mr. Nesbett: Big Delta, yes, sir. That is the 
name of the city. 

The Court: Is that this end of it or close to 
Fairbanks? It is not important. I just asked out 
of curiosity. 

Mr. Nesbett: Actually I believe it is toward the 
Haines end and toward Fairbanks to go to, then 
go to Big Delta, or at least the northerly end. It 
is over reasonably close to the Canadian border. 
Now, the price per lineal foot that this contract 
called for was 614 cents. The contract will show 
that as a subcontractor, Stuart Construction Com- 
pany, Inc., was required to furnish performance 
and payment bonds in each, in the amount of one- 
half the contract price, that Stuart Construction 
Company was to handle the payrolls of its own 
employees, that it was to carry the workmen’s com- 
pensation insurance, public lability insurance and 
on the men that it employed. 

The Court: Those were all conditions precedent 
—that is that Stuart Construction Company was to 
furnish an insurance bond or fidelity bond in 
matters of that kind? 

Mr. Nesbett: That is true. 

The Court: ‘To qualify himself to take on the 
contract ? 
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Mr. Nesbett: Yes, sir. Now, your Honor, the 
evidence will [12] show that the contract, after it 
was signed by the two parties on December 17 of 
1953, that Mr. Tope was instructed by Mr. Oaks 
to get the performance and payment bond that he 
was required to get under that contract, that Mr. 
Tope although he has been in the construction 
business a number of years and has operated heavy 
equipment on jobs that actually he had never en- 
tered into any formal contract of this nature be- 
fore, that he attempted to get a performance bond 
here in the area and couldn’t do it, that he tried 
two places in Anchorage, was unable to get it and 
informed Mr. Oaks that he could not get the per- 
formance bond or the payments bond and Mr. Oaks 
sent him, or recommended that he see another con- 
tractor here called William Olday, who might go 
his bond, and he contacted Mr. Olday and Mr. 
Olday contacted Mr. Oaks and Mr. Olday deferred 
a decision on whether or not he would go the per- 
formance and payment bond for Tope until he 
had made a trip out to the States and come back; 
that in the meantime, Mr. Oaks had told Tope, 
Stuart Tope, take vour equipment on up and get 
ready to go to work, that if anyone asks you your 
status say you are working for me. Oaks himself, 
of course, was bonded for five hundred thousand 
dollars to perform the whole pipeline; that as a 
result of those conversations and occurrences, Mr. 
Tope, with some of Mr. Oaks’ equipment, removed 
the last two of his caterpillars, large D-8 caterpil- 
lars that were in this area, two in the area of Tok 
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Junction, in order to commence work; that he 
had no money; that Mr. Tope had no money and 
advised Mr. Oaks that he had no money, only the 
equipment, and that Mr. Oaks put him on his, Oaks’, 
payroll [13] as a foreman at $250.00 per week, and 
Mr. Tope was carried all through the time he 
worked on the pipeline on Mr. Oaks’ payroll as a 
foreman at that wage; that as far as the employees 
that were to be hired initially to operate Tope’s 
three cats, Oaks himself dictated to Tope who those 
employees would be; that after he had arrived in 
Tok Junction and had commenced operation on the 
clearance of his section of the pipeline, which com- 
menced about January 3, 1954, Mr. Tope himself for 
the first time attempted to hire a man to operate 
one of his cats, that he attempted to hire a man 
named Arthur Harlan and on his first attempt to 
hire a man he found that he was not given the 
authority by Oaks Construction Company to hire 
anybody; that as a result of learning that, he had 
a showdown with Oaks Construction Company’s 
general superintendent of the whole area of the 
pipeline, a man named Roy Crawford, and he was 
advised by Crawford that Oaks was paying the men 
and Oaks would determine who was to work on the 
cats. Secondly, that in attempting to direct the men 
who were running his caterpillars out of Tok Junc- 
tion, Mr. Tope learned immediately that he was 
to take orders from a man named Hager, Warren 
Hager, who had been placed on that section by Oaks 
Construction Company and advised that he was in 
charge of the operations; that it was not more than 
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three or four days after that he and Hager, that 
is Tope and Hager worked together, that they had 
a showdown on that point. The showdown was 
taken to Roy Crawford, the General Superintend- 
ent for Oaks, and to Oaks himself, who came 
through there, and that they informed Tope that 
he was taking his orders [14] from Hager. 

The Court: Who was employed by Oaks? 

Mr. Nesbett: Yes. As well as Mr. Crawford who 
was the general superintendent of Mr. Oaks. 

The Court: Under Oaks? 

Mr. Nesbett: Under Oaks. That Mr. Tope, not 
having any money and not meeting his payrolls 
and not having his bond and not having anything 
except the equipment went ahead nevertheless under 
that arrangement, your Honor, that—of the equip- 
ment furnished by Mr. Tope, three of the main 
pieces were large D-8 Caterpillar tractors, which 
as of that time were the largest tractors available 
on the market. Since that time there has been a 
D-9 put on the market, I understand. That Mr. 
Tope was buying those three caterpillars and had 
been buying them since June, July and August of 
1953 on a contract. 

The Court: What you mean by that was he was 
paying for them on the installment plan? 

Mr. Nesbett: Yes, sir. 

The Court: Sort of a conditional sales? 

Mr. Nesbett: No, sir, it was not quite that but 
it was very similar. It was a contract like this, your 
Honor. It was given by the Northern Commercial 
Company of Fairbanks. That is a large 
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The Court: Well as far as Mr. Oaks is con- 
cerned he was the owner of them? 

Mr. Nesbett: Well, I will point out later, your 
Honor, [15] that might have—could have been Mr. 
Oaks’ stand but it didn’t turn out to be his stand 
later. 

The Court: I see. 

Mr. Nesbett: Mr. Tope was buying these three 
caterpillars on what they call a rental-option pur- 
chase agreement with NC Company, the total price 
to be anywhere from eight-twelve thousand dollars 
for each piece of equipment, that the rental was 
to be so much per month except during the winter 
and spring months. If he didn’t use the equipment 
there was to be no rental charge; that after he had 
paid one-third of a certain amount, he could then 
exercise an option to buy the equipment and all 
previous rental payments would apply on the pur- 
chase price. 

The Court: Title remained in the vendor? 

My. Nesbett: Yes, under that contract until an 
exercise of the option had been made by the vendee; 
that all three pieces of equipment were under such 
contracts at the time he started to work on the 
pipeline; that in anticipation of the needs of that 
pipeline job, Mr. Tope went to the NC Company 
in Fairbanks and purchased a new 214-ton Dodge 
truck, which had on it a 500-gal. fuel tank. 

The Court: Did he buy that outright? 

Mr. Nesbett: He bought that under the same 
rental purchase arrangement that he had on the 
caterpillars; that he also purchased a Ford station 
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wagon from a used car company in Fairbanks at 
a price somewhere in the neighborhood of $700, 
and that he had as his own, at the time he com- 
menced to work on the job, a 214-ton or [16] rather, 
pardon me, a half-ton GMC pickup truck, so that he 
had that 

The Court: Did it belong to him? 

Mr. Nesbett: That belonged to Mx. Tope, yes, sir. 

The Court: And the station wagon, too, belonged 
to him? 

Mr. Nesbett: Yes, and the 214-ton fuel tanker 
and the three caterpillars. 

The Court: Well—— 

Mr. Nesbett: Now, that after Mr. Olday, the 
general contractor whom he had contacted con- 
cerning the performance bond, returned to Anchor- 
age from the United States, he advised Mr. Tope 
that he could not go the bond, that he would not 
go the bond, that he had investigated and had been 
told not to get involved in that particular job. Mr. 
Olday’s deposition is here and he will probably 
be called as a witness. In any event, that was prob- 
ably in the middle of January of 1954. Mr. Tope 
had then been on the job almost two weeks. That 
Oaks asked Tope to get his performance bond there- 
after, that Mr. Tope tried to and couldn’t and told 
Oaks that he had no bond, and that nevertheless 
the parties went on under the 

The Court: That was the second time? 

Mr. Nesbett: Yes, sir. 

The Court: And he was already engaged in 
work, and Mr. Oaks then said go ahead? 
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Mr. Nesbett: Well Mr. Oaks didn’t say stop ~ 
and he didn’t say anything. He did ask him, as 
far as we know, to get the bond. Tope tried again 
and said ‘‘I can’t get it,’’ and they continued [17] 
on under the arrangements I have described. 

The Court: Making $250 a month? 

My. Nesbett: $250 a week. That during all this 
time, Oaks or his sub-officials dictated who would 
be employed on the cats; that Oaks paid all the 
employees that ran Mr. Tope’s caterpillars; that 
Oaks Construction Company carried the Work- 
men’s Compensation Insurance on the men and 
other insurance that was required to be carried by 
law on the equipment and the men, and that that 
arrangement continued throughout the entire rela- 
tionship which will come before your Honor here 
piece by piece. That Hager, the man who was im- 
mediately over Mr. Tope on that section of the 
clearance, bossed the caterpillar operators, that he 
would not let Tope direct the men as to their par- 
ticular activities and that in effect, and because of 
the weather and other circumstances, Tope became a 
repairman and a man that went out and scrounged 
and bought parts for these caterpillars so as to 
keep them operating. The evidence will show that 


in January 

The Court: He paid for the parts himself? 

Mr. Nesbett: That he went to the Northern 
Commercial Company where he was buying these 
caterpillars and charged the parts. 

The Court: To himself? 

Mr. Nesbett: Yes, sir. 
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The Court: Had them charged to himself ? 

Mr. Nesbett: Yes, your Honor, that is true. 
The evidence will show in January and February 
of 1954, the weather in that area [18] of Alaska 
was extremely cold, going as low as 65 degrees 
below zero, that the breakage of caterpillar and 
all metal parts in temperatures as extreme as that 
is very, very high. That only after they had pro- 
ceeded out of Tok Junction approximately twelve 
miles, they ran into, in the area of Cathedral Bluffs, 
a large rocky area; that the snow was three to four 
feet deep and the rocks were covered with snow; 
that with temperatures as low as they were the 
caterpillar operators would hit these rocks not 
knowing they were there and break almost every 
conceivable part of the caterpillar at one time or 
another and it kept Mr. Tope busy going to Fair- 
banks getting parts, getting them back and _ re- 
placing them in order to keep the cats operating. 
That when they found out they were in this rocky 
area and realizing the temperature was as low as 
it was and causing breakage, that Mr. Tope then 
asked Mr. Hager and Mr. Crawford for permission 
to move his entire operation from its then location 
up to Big Delta, the other end of the line he was 
to clear and to work back toward Tok Junction so 
as to approach the rocky area only after the weather 
had moderated, the snow had melted and the cater- 
pillar drivers could see the rocks; that he on several 
occasions asked to be permitted to do this and that 
Hager refused, that Crawford refused, and he was 
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required to work right on through the rocks, which 
he did. The evidence will show that his caterpillars 
—that his first caterpillar finally went out of action 
in the middle of February of 1954 to stay out of 
action and it was no longer usable operating in 
these temperatures and on the rocks, had banged 
the engine up to a point where it couldn’t function 
any longer; that the two other caterpillars and the 
other equipment [19] were used, continued to go 
on through the rocks, that his second caterpillar was 
finally put out of action in about the middle of 
April of 1954, and that his last caterpillar lasted 
finally through the rocks all right and was in use 
on the job until May Ist, until the payroll ending 
the week of May 1st, 1954, your Honor. In addition 
to paying the insurance, the payrolls, and paying 
Mr. Tope a foreman’s salary as we have indicated, 
we will show that Mr.—that the Oaks Construction 
Company also paid the fuel bills incurred for the 
equipment that Tope owned and was being used. 
That 

The Court: But did not pay the repair bills? 

Mr. Nesbett: That Mr. Tope—Well the evidence 
will show that Mr. Tope, aside from the repairs 
performed by Mr. Tope himself on the equipment, 
that later a mechanic was employed who helped 
to make repairs. 

The Court: Employed by Oaks? 

Mr. Nesbett: Paid by Oaks. That as to the parts 
used—The parts themselves were charged to Mr. 
Tope by the Northern Commercial Company in 
Fairbanks. That after Mr. Tope had attempted 
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to emplov a man named Harlan as a cat driver at 
the time of commencement of the job, he did shortly 
afterwards, within a possible two or three weeks, 
employ Aly. Harlan to work on one of his cater- 
pillars which was down temporarily; that Mr. Har- 
lan did that but that Oaks refused to pay him and 
that Harlan himself never went to work on the 
job until 

The Court: Mr. Tope paid him? [20] 

Mr. Nesbett: He has never been paid. He will 
be here as a witness in this case, your Honor. He 
hasn't been paid for the three days he first worked 
when Mr. Tope put him on the job, when he was 
forced to leave a job because he was told that he 
couldnt work there unless he was put on by Mr. 
Roy Crawford and Mr. Crawford wouldn’t put 
him on. 

The Court: That is the reason why they wouldn’t 
pay him? 

Mr. Nesbett: Yes. They wouldn’t pay him the 
second time because he did repair work at the 
instance of Mr. Tope apparently and not at the 
instance of Crawford or Hager, and therefore he 
was never paid. He was not paid for some other 
work that he did for Oaks Construction Company. 
The evidence will show, your Honor, that Mr. Tope 
was backed up on one occasion when he fired one 
of the employees and that was, as far as we know, 
the only exercise of authority that he was ever 
permitted to use on this whole pipeline clearance 
job. Now, the evidence will show that the man 
Hager and Mr. Tope didn’t get along very well 
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and approximately six weeks after January 3, 
commencement of the work, Hager was transferred 
to some other section of the pipeline by Oaks and 
a man named Vincent Abbott was transferred in 
to be—to take Hager’s place, that the relationship 
between Abbott and Tope was the same as that 
that existed between Hager and Tope. 

The Court: That is to say that he didn’t recog- 
nize Mr. Tope’s authority ? 

Mr. Nesbett: He didn’t recognize Mr. Tope’s 
authority [21] at all. Now, the evidence will show 
that while Mr. Abbott was running that particular 
section in place of Hager, that without any refer- 
ence or consultation with Mr. Tope as a sub- 
contractor, that Oaks or some official of Oaks Con- 
struction Company caused another caterpillar to 
be moved down into that area and this caterpillar 
was rented from a company called Rogers-Babler 
Construction Company. 

The Court: Rented by Oaks? 

Mr. Nesbett: Rented by Oaks or some one of his 
officials and sent down there to work on the job. 
That Tope was never consulted, that he only knew 
the job—cat was to be used on the job when he 
saw it show up and commence to work. The evi- 
dence will show that three caterpillars were later 
brought in in the latter part of February of 1954, 
these caterpillars being rented from McLaughlin, 
Inc., one of the joint ventures in this particular 
clearance contract. 

The Court: They supplanted the caterpillars of 
Mr. Tope? 
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Mr. Nesbett: They, McLaughlin. 

The Court: Either supplanted them or did the 
same work? 

Mr. Nesbett: Yes. They brought their three cats 
in at Mr. Oaks’ instigation and without Mr. Tope’s 
knowledge until it occurred and put them to work 
on the Big Delta end and worked them back to 
meet Tope. 

The Court: You mean that Mr. Tope wanted to 
do? 

Mr. Nesbett: That is what Mr. Tope wanted 
to do and was not permitted to do, and the evidence 
of the witnesses will show that MclLaughlin’s 
specific instructions when those cats were [22] per- 
mitted to go to Big Delta and work back was that 
they were to be kept out of the rocks in the area 
of Cathedral Bluffs, your Honor. That those events, 
that is renting caterpillars and putting other drivers 
on that section of the clearance, those things oc- 
curred long prior to a letter written in April which, 
April 16th, which told Mr. Tope that they felt 
that they should invoke a section of the contract 
quoting the paragraph number which would permit 
them to take over and finish the work at his cost. 
If they felt that he wasn’t going to get it done in 
time, and the evidence will show that the hiring 
of the other caterpillars occurred long before they 
had ever given him any such written notice, and 
that he was not consulted under the arrangements 
of the contract, as a subcontractor, that he was 
never treated as a subcontractor throughout the 
entire operation, and that nevertheless, owning the 
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equipment, he should be permitted to recover the 
reasonable rental value of the equipment that was 
used, which benefitted Oaks. We will show the exact 
number of hours, your Honor, that each D-8 cat was 
operated on that job, the day and the hour, the 
day and number of the hours, and we will present 
evidence to the effect that to prove that $25.00 per 
hour is a reasonable rental rate for a D-8 cater- 
pillar in winter time operation, such as they were 
engaged in in that area, $25.00 per hour being that 
charged by a contractor or owner who furnished the 
eaterpillar, furnished the driver, furnished the fuel, 
lubrication, and paid the wages of the driver, and 
took care of all the maintenance. 

The Court: That is they did that at a rental 
of $25.00 [23] an hour? 

Mr. Nesbett: Was a reasonable rental. 

The Court: Now, I understand this case Mr. 
Tope didn’t pay the driver, didn’t dictate to the 
driver, didn’t pay the expenses and fuel bills, is 
that right? 

Mr. Nesbett: He didn’t do that; that is con- 
ceded. He didn’t do any of that, and so we have 
taken the figure of $53,620, which we allege in our 
complaint as being the value of Mr. Tope’s services 
and equipment, and we have caused an accountant 
to prepare the cost of operations of that equipment 
in that area; that is the ages of the men, the fuel oil 
used, and in preparing this cost of operations, they 
have used the statements of Oaks Construction Com- 
pany, which were regularly forwarded to Tope show- 
ing the amount of the payrolls advanced and so on, 
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and arrived at a figure of $17,000 approximately 
that should be deducted from the $53,620 prayed 
for in the complaint. 

The Court: Was there ever any conversation 
about the machinery, and I understand Mr. Tope 
was paid $250 a week for his services there, is that 
right ? 

Mr. Nesbett: That is true, sir. 

The Court: And was there ever any conversation 
about the use of the machinery that he had fw- 
nished? 

Mr. Nesbett: Well the conversations between 
Oaks and Tope himself were very few. It appears 
from the depositions and the testimony that I have 
run across to date possibly Mr. Oaks was only [24] 
in that area three times during the entire time they 
were clearing it; maybe four, but that the sum 
total of the situation is this, your Honor, Oaks 
Construction Company is maintaining that a con- 
tract was in existence all the time and that Tope 
is bound by that contract and they have charged 
him all the fuel, all the maimtenance, all the bills 
that they have paid in connection with Tope’s oper- 
ation as well as the rental on the three MeLaughlin 
cats that were brought in, as well as the Rogers- 
Babler caterpillar rental, and as well as one other 
eat rental, they have charged that all to his account, 
against this contract, holding the contract as being 
binding against Tope and come out with a figure 
that Tope owes them something hke twenty-eight 
or thirty thousand dollars. 

The Court: They ask for permanent relief? 
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Mr. Nesbett: Yes, sir, and they are maintaining 
that a contract was in existence and was binding 
on him. 

The Court: Was the contract December 17th, I 
believe you said, of 1953? 

Mr. Nesbett: Yes, sir. 

The Court: It was in force all the time not- 
withstanding the fact that he never got the per- 
formance bond ? 

Mr. Nesbett: That is true, sir. And they had 
forwarded to him, and we concede this, at regular 
intervals a recap of the payrolls of the men who 
were running his equipment, to Stuart Construction 
Company, Inc., and said they were charging him 
for those payrolls and from those payrolls Mr. 
Tope was able to determine the [25] man running 
a given cat and he figured the exact number of 
hours that each cat was used and he has only 
charged on the cat, for example, the one that went 
out of action on February 16th, that was the end 
of the rental as far as he was concerned, the sum 
total of the equipment situation as far as Mr. Tope 
was concerned. The evidence will show that as of 
May 1st he had two caterpillars completely out of 
action with broken down engines and other needed 
repairs to be done on them and only one that could 
operate, and that had the starting motor shaft 
broken and had to be pulled by another cat before 
it could be operated when he finally moved it off 
the job. Now, your Honor, there is one other aspect 
IT would like to cover before I sit down and that is 
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the Northern Commercial Company account against 
Stuart Tope, and Oaks stepping into the picture 
with regard to clearing what they consider to be 
a lien. Now when Tope left this construction job, 
in the last week in April of 1954, he had not paid 
Northern Commercial Company any of the monthly 
rentals called for in his rental-option to purchase 
contracts. Northern Commercial Company, of 
course, were charging him the regular thousand or 
twelve hundred dollars per month rental rate that 
would be called for in the agreement if he used the 
caterpillars during those months. Northern Com- 
mercial Company in June of 1954 sent a written 
notice to Oaks Construction Company and also to 
Williams Brothers, the prime contractors, advising 
them that they claimed hens for rentals in connec- 
tion with the usage of Tope’s caterpillars on this 
pipeline job; that Tope himself had gone to North- 
ern Commercial Company in [26] June telling 
them that he couldn’t pay any rentals, he didn’t 
know exactly where he stood as far as money was 
concerned, that in company with the credit manager 
of Northern Commercial Company in Fairbanks 
Tope and the credit manager went to the Northern 
Commercial Company’s attorney who prepared a 
written notice to the prime contractor and also to 
Oaks telling them about Northern Commercial Com- 
pany’s lien; that after that notice was given and 
during the month of August of ’54, Mr. Tope him- 
self tried to arrange meetings between representa- 
tives of Oaks Construction Company and Williams 
Brothers and Northern Commercial Company to 
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try and work some arrangement out that would 
cause everybody to be satisfied for the use of the 
equipment. The evidence will show that a repre- 
sentative of Oaks Construction Company came to 
Fairbanks in August of ’54, the day ahead of the 
scheduled meeting, and left Fairbanks before the 
meeting and refused to meet with Mr. Tope; that 
later in October of ’54, and believing that Northern 
Commercial Company had a lien because some of 
the equipment that they had actual title to was used 
on the right of way, a settlement was finally 
negotiated between Northern Commercial Company 
and Oaks Construction Company. This settlement, 
as it was finally hammered out, provided that Oaks 
Construction Company or their bonding companies 
would pay to Northern Commercial Company the 
amount of the parts that were supplied during that 
operation to Tope’s cats in the amount of some 
$5,300.00, and that they would pay Northern Com- 
mercial Company half the amount of the rentals 
that Tope would ordinarily have paid them on their 
contracts, and so they [27] settled their two claims 
off. Tope was not present, didn’t know that the 
settlement was being entered into, didn’t consent 
to it, and still does not consent to it, but neverthe- 
less, on the promised payment of something like 
$10,700 NC Company agreed that they would not 
claim any lien against Oaks or against the prime 
contractor. Mr. Tope’s position is that he had no 
part in that settlement and does not honor it; 
however he does admit that he owed them rentals 
on the equipment and he does admit that he owed 
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them for the parts that were involved. So, your 
Honor, of the $53,620 that we claim, there is, we 
eoncede, to be deducted approximately $17,000 that 
is What would have been the cost of operation of 
that equipment if Mr. Tope had met the payrolls, 
furnished the gas and oil and so forth. And further, 
there is to be considered from the $36,922 that 
would be left, the matter of the fact that NC Com- 
pany received $10,798.00; at least $5,300 of it Tope 
admits went to pay bills that he owed for spare 
parts. The sum total of the situation, as far as 
Tope was concerned, when May 1st came around, 
two of his cats were thoroughly out of action and 
he had no money to repair them; one was just able 
to run; that the result of the prolonged negotiation 
or failure to enter into or complete any negotiation 
was that he lost all of his equipment; he lost all 
of his equity in it. 

The Court: That is the vendor took it back? 

Mr. Nesbett: The vendor took it back and so he 
wound up with nothing except two lawsuits, which 
were filed against him, one for $3,000 fuel bill, 
which Oaks Construction Company had guar- 
anteed to a [28] man named Bayless, running the 
Franklin Mining Company, which they did not pay. 

The Court: Used in this operation ? 

Mr. Nesbett: Yes, sir, which was used in this 
operation, and actually what happened was Frank- 
lin Mining Company hadn’t been paid regularly by 
Oaks and so they cut off the fuel to Tope’s spread 
as they call] it. They call a group of caterpillars and 
equipment up here a spread, you will notice in the 
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testimony. He cut off Tope’s—the fuel to Tope’s 
spread so that immediately caused a meeting be- 
tween Roy Crawford, Oaks’ superintendent and 
Mr. Bayless, who was supplying the fuel, and Mr. 
Tope. The result of it was Mr. Crawford told Mr. 
Bayless that Tope would be paid something on his 
contract sometime soon and by reason of that Tope 
wrote a check for $3,000 to Bayless on the promise 
of Crawford that by the time it had gone through 
there would be funds in the bank to honor it. Well 
it didn’t go through; it came back NSF. The eyvyi- 
dence will show, and we have Mr. Bayless here to 
so testify that after and apparently by reason of 
the hard feelings that had developed between Tope 
and Oaks that Oaks sent a representative to see 
Mr. Bayless in Tok Junction and tell him that they 
should pursue Mr. Tope to collect this $3,000; that 
this representative, the office manager and account- 
ant for Oaks, told Mr. Bayless that if he would 
institute criminal proceedings against Tope for 
that NSF, check that Oaks 

The Court: Because of the fact that no funds 
were in the bank? [29] 

Mr. Nesbett: Yes, sir. 

The Court: That is a local territorial law? 

Mr. Nesbett: Yes, sir. There is a statute against 
writing NSF checks. That if Bayless would cause 
criminal proceedings to take place against Tope 
that he, Oaks, would reimburse Bayless for any 
expense he was involved in getting the District 
Attorney after Tope. That another law suit has 
resulted and Tope is the defendant in that suit 
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he is informed, commenced by Mr. Harlan who, 
as I have mentioned, worked for Mr. Tope, or on 
his equipment, at various times but was never paid 
by Oaks Construction Company and that Mr. Har- . 
lan never got employment on that clearance job; 
after the three caterpillars were rented from Mc- 
Laughlin Brothers and when McLaughlin sent them 
down with instructions they were to stay out of 
the rocks, they also insisted that no one but Harlan 
should take care of those cats, and then only then 
did Harlan get on the payroll although Tope tried 
on three occasions to put him on and had been over- 
ruled, so Mr. Harlan has commenced a suit. 

The Court: Against Mr. Tope? 

Mr. Nesbett: And Oaks. 

The Court: He sued both of them? 

Mr. Nesbett: Yes, sir. And those—both of those 
suits ] mentioned were filed in Fairbanks. And so, 
your Honor, our claim we concede is $36,922.00. We 
have charged as what Mr. Tope has set out as a 
reasonable monthly rental on the 214-ton Dodge 
truck of eight months, for three months and three 
weeks, the Ford station [30] wagon $250 a month 
for three months and three weeks, and the GMC 
pickup $250 a month for three months and three 
weeks. That winter operation in all this equipment 
is extremely hard on it and it depreciates rapidly. 
The evidence will show as a matter of fact that in 
order to lubricate or oil these caterpillars, that 
extreme temperatures they’re working at, your 
Honor, they shoveled lubricating oil out of the 
barrels and put it into pots which they heated over 
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blow torches before they could get it to a consistency 
to pour into the crank case and that as a matter 
of fact, for one week after Tope had commenced 
operations the equipment had to sit idling and run 
twenty-four hours a day simply because at sixty- 
five below they found they couldn’t operate at all. 
That somewhere between $36,922.00 and making 
allowance for the parts that Mr. Tope concedes he 
owed NC Company for, that the judgment in favor 
of Mr. Tope should be in the neighborhood of 
$30,000.00 for the use of that equipment. 

The Court: Did both parties sign the contract 
on December 17th? 

Mr. Nesbett: They did, yes, sir. 

The Court: All right. Mr. Dunn. 

Mr. Dunn: Your Honor, it seems to me that 
even before making an opening statement that I 
should now move for summary judgment on the 
first cause of action. I believe Mr. Nesbett stated 
that the formal contract was never followed but 
nevertheless, Mr. Tope, as an individual, is en- 
titled to be recompensed I take it on the basis of 
quantum meruit claim, and if your Honor sees 
fit to grant [31] that it will of course simplify these 
proceedings here. 

The Court: Well, according to the statement by 
Mr. Nesbett, both parties proceeded upon the con- 
tract, upon the theory that it established a relation- 
ship between them. Now, if they did, the suit is here 
on the contract; that’s the burden of the contract. 
I mean that is the burden of the law suit. The 
issue, as I understand, is on the contract, and he 
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says that while some of the conditions precedent 
were not observed, nevertheless, in part they were 
on the contract and part in private employment, 
but in the end he savs that they treated the contract 
as having been violated by the plaintiff and took 
over and charged him, for instance, the expense of 
these new cats they got that were brought on, so 
I don’t think—I am not famihar enough with it 
at this time to make any ruling, as you ask. I will 
withhold ruling on it, however, until the case de- 
velops, and if later on it appears that it ought to 
be sustained, I will be happy to urge it. 

Mr. Dunn: Thank you, your Honor. 

The Court: Apparently they all signed the con- 
tract? 

Mo. timn: By all, your Honor. 

The Court: That is the two parties here. As 
I understand, the only parties here, really it is a 
suit between Mr. Tope and Mr. Oaks? 

Mr. Dumn: Well Mr. Tope is not a party to 
the contract. 

The» Court: No, sir. I understand that, but I 
think you allege in your answer that it was an alter 
ego, that really he is the corporation? [32] 

mr Wunn: Yes. 

The Court: And I take it, as far as Mr. Oaks 
is concerned that Mr. Carl E. Oaks, that is cor- 
porate entity, is an alter ego. I assume that. 

Mr. Dunn: Well that is—I’d just as soon you 
didn’t assume, your Honor. Oaks Construction 
Company—you mean Mr. Oaks is saying that Oaks 
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Construction Company is his alter ego. That is a 
partnership, sir. 

The Court: It isa partnership. Very well. Not a 
corporation at all? 

Mr. Dunn: Beg your pardon. 

The Court: And not a corporation at all? 

Mr. Dunn: No, sir. 

The Court: And is not the alter ego of Mr. 
Oaks? 

Mr. Dunn: No, sir. 

The Court: Very well, if it is. i’d take it as much 
to say he had a partner in the matter. 

Mr. Dunn: He had two, yes, sir. Well, your 
Honor, what I anticipated to be the least, in my 
point of view, the difficulty in this case, is already 
beginning to appear. 

The Court: Yes. It is a very complex situation, 
I would say. 

Mr. Dunn: I prefer the word ‘‘confusing”’ and 
‘‘inconsistent’’ to complex, your Honor. 

The Court: Very well. [33] 

My. Dunn: Throughout the pre-trial proceed- 
ings (I use that word loosely, not technically), I 
have been impressed by inconsistency. Now it began 
with the complaint which of course is permissible 
to allege inconsistent cause of action, and that in- 
consistency permeates action. It seems to me at one 
time Mr. Tope is saying “‘yea’’ and Stuart Con- 
struction, Inc., is saying ‘‘nay,’’ and I think one of 
the things that would be wise for us to be careful 
about here is to keep these parties separate through- 
out the trial. Now, our position generally is this: 


Stuart Constr. Co., Inc., Etc., et al. 103 


I don't think, and I hope that we will be able to 
establish the fact that there is any difference be- 
tween Stuart Construction Company, Ine. and 
Stuart E. Tope. I think they're one and the same. 
We contend that whatever work was performed on 
this particular section of the pipeline was_ per- 
formed under a contract. 

Phe Court: That is under the contract of De- 
cember 17th? 

Mr. Dunn: That is true. 

The Court: Now, for your Honor to avoid pos- 
sible confusion on the geography, I could if My. 
Nesbett consents, furnish you with the road map 
because we will be speaking of north and south and 
actually that road doesn’t run north and south; 
it runs from northwest to southeast. 

The Court: Well, I just assumed that running 
through main location in Fairbanks that that would 
be right, running toward Juneau, because Fair- 
banks is northwest of Juneau. 

Mr. Dunn: Fairbanks is pretty well north, I 
believe, of [84] Big Delta and you proceed from 
Fairbanks to Big Delta, I think you’l] find your 
travel pretty much southeast to Tok. 

The Court: That is to get to the southern ter- 
minus of the pipeline? 

Mr. Dunn: There again, your Honor, no, be- 
cause that pipeline just keeps right on going. It 
goes all the way through Canada. 

The Court: I said terminus. I am thinking about 
this—these contracts. That is, as I understand, the 
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contracts covered the pipeline from some point near 
Juneau up to Fairbanks. 

Mr. Dunn: ‘The prime contract? 

The Court: Exactly, the prime contract. So we 
have nothing to do with the pipeline as it went on 
other places. 

Mr. Dunn: Well, actually, your Honor, I think 
the only part of it—the only contract with which we 
are concerned and the only part of the line with 
which we are concerned is that portion between Big 
Delta and Tok Junction. 

The Court: Exactly. That section, the area cov- 
ered by the contract. 

Mr. Dunn: Which I think you will find approxi- 
mately 100 miles. 

The Court: That is what counsel said. 

Mr. Dunn: And is, in fact, a very small portion 
of the overall line. 

The Court: I understand that. 

Mr. Dunn: To return, we don’t think there is 
any difference [85] between Stuart Construction 
Company and Mr. Tope. We think whatever work 
was done was done under the contract, and the 
contract which we speak of is the one which is 
attached to the complaint, December 17th or what- 
ever it is, and we contend that we paid every cent 
ealled for by that contract, and as a result of paying 
every cent called for by the contract, we owe neither 
Stuart Construction Company or Mr. Tope anything 
and that further, we paid a lot more than what was 
ealled for by that contract, and that as a result, 
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Mr. Tope and Stuart Construction Company jointly 
owe us the amount of that overage. 

The Court: I understand from Mr. Nesbett the 
Oaks Construction Company took over the contract 
and completed it; that is they claimed they did that 
but when they went out and got additional cater- 
pillars and other equipment 

Mr. Dunn: That and also, your Honor, this 
point will come out and we consider it quite im- 
portant, and it is that Mr. Tope received weekly 
invoices of charges made against Stuart Construc- 
tion Company. 

The Court: Well, to clarify it in my mind, Mr. 
Dunn, Mr. Nesbett indicated they put him on the 
payroll Was that a mere drawing account of 
$250.00 a week? 

Mr. Dunn: Yes, or more accurately stated, for 
the sub-contractor to be put on wages or on a salary 
so that he has got pocket money. I don’t know how 
familiar your Honor is with construction. You may 
know one hundred times more about it than I—[36] 
it is possible that I know as much about it as you. 

The Court: I expect you know more about it. 
I have—well I have tried many contracts of this 
nature, at different times; like you say they have 
different customs but if you are under a contract 
why of course they had no right to put him on a 
salary as if he were an employee. If they were 
operating under this contract, it couldn’t be more 
than a drawing account and notwithstanding they 
may have characterized the negotiations with the 
custom, put him on a salary, and—but technically 
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the effect of it would have to be a drawing account. 

Mr. Dunn: Yes, sir. Now the way these things 
actually work is this: The person to follow down 
through the chain of command on one of these con- 
tracts, at least this is my understanding of it, and 
if I remember correctly, I’ll like being corrected by 
Mr. Nesbett: My understanding is that the person 
who has really got the money is the United States 
Government, and everybody is more or less working 
on the money of the United States Government, and 
the farther removed you become from the prime 
contractor, the greater the reliance on the money 
of the United States Government. Now, your prime 
contractor is usually financially stable. They’re big 
people. Williams and McLaughlin and Marwell, the 
joint venture, which was the prime contractor on 
this, individually each of them, as I understand 1, 
have extensive holdings. 

The Court: Well now, if I interrupt you, you 
tell me, Mr. Dunn, because it is my duty to listen to 
you and not your duty to [87] listen to me but do I 
understand Oaks Construction Company was not 
one of the prime contractors? 

Mr. Dunn: That is correct, sir. 

The Court: Very well. 

Mr. Dunn: You see, we are concerned or rather 
—well we are concerned with 100 miles but the 
prime contract covering that 100 miles was con- 
cerned with 300 miles. 

The Court: Or 600 miles. Whatever it might be 
we are not concerned with that in this case? 
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Mr. Dunn: Well I believe it was 300. Am I in 
error? 

Mr. Oaks: Three hundred miles in Alaska and 
approximately the same in Canada. 

Mr. Dunn: The section of the line from Fair- 
banks to the Canadian border was roughly 300 
miles. Now that was let under one prime contract 
to Williams, McLaughlin and Marwell, a joint ven- 
ture, consisting of three corporations. Now, that 
pipeline went to—went on over into Canada but 
that was under a separate prime contract. Now 
Wilhams, MeLaughlin and Marwell, the prime con- 
tractors, as I mentioned before, apparently quite 
financially secure. They have a large bonding capac- 
ijvvand in turn start to sub this work out. It is a 
huge project, I imagine, hundreds of millions of 
dollars involved, and in this case, they subed the 
right-of-way clearing to one of the members of the 
joint venture, namely, Williams Brothers. And it 
subed the entire 300 miles insofar as right-of-way 
clearing was concerned. Now, Williams Brothers— 
and probably some more things, [88] too, beside 
right-of-way clearing; maybe the entire 300 miles 
of that line, I don’t know. 

The Court: And Williams Brothers sublet some 
to Oaks Construction Company ? 

Mr. Dunn: And Wilhams Brothers sublet the 
three hundred miles of pipeline clearing to Oaks 
Construction Company. hat made Oaks a sub-sub. 

The Court: And Oaks sublet 100 miles to plain- 
tiff? 

Mr. Dunn: Yes, Tope. He chopped it up in hun- 
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dred mile sections. Now following this, the financial 
picture here, you have got Willams, McLaughlin 
and Marwell, joint venture with combined assets 
that probably would be rather impressive; a sub- 
eontract to Williams Brothers, pretty financially 
stable in and of itself; from them, to Oaks Construc- 
tion Company, who at that time was pretty well off, 
not any more but it was then; and then Oaks began 
to sub to the individuals that actually did the work. 
There were three of them, your Honor, and in all 
three cases, the man who headed the job comparable 
to the one Mr. Tope had was on the payroll. He had 
a drawing account, as you like to term it, and his 
men were carried on Oaks’ payroll, and it was—it 
is very common to do that, and the reason is obvious, 
because these men don’t have the money to do it 
themselves, and they are therefore, and it is common 
practice, and it is not condemnable; this is not criti- 
cal of any one of them. They are working on govern- 
ment money. They rely upon what is known as pro- 
gress payment. As the work progresses, they get paid 
and [39] usually they don’t have enough money to 
carry their payroll long enough for these progress 
payments to carry them on through the job. And we 
can produce and will produce evidence to the effect 
that Mr. Tope requested this drawing account or 
this salary, and we can produce evidence and will 
that the subcontractors standing in Mr. Tope’s 
shoes, and I use him synonymously with Stuart 
Construction Company, were grateful for being so 
given a drawing account. They needed it for living 
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expenses. As Mr. Nesbett said, when Mr. Tope went 
up there, he didn't have any money. He had to have 
some money and this is where it came from. 

The Court: Of course now if I interrupt you, 
My. Dunn, you tell me but according to Mr. Nesbett, 
Mr. Oaks not only advanced for his payrolls but 
dictated who the employees should be, so he said, 
treated it as if he were not a prime contractor but, 
that is the subcontractor, but that he was simply 
emploved and that the machinery was there in sort 
of a rental basis. 

Mr. Dunn: It is on such things, your Honor, 
that issue is joined. 

The Court: Exactly. Lawsuits develop your 
right. 

Mr. Dunn: And we don’t admit that at all. 

The Court: That is the reason I made the sug- 
gestion so I would see what your attitude would be. 

Mr. Dunn: And 

The Court: In others words now, if I get vour 
contention, Mr. Dunn, is that contract was made and 
performance bond was all [40] waived and every- 
thing of that sort. All these conditions precedent 
were waived, and that he was operating under the 
contract, and that you followed the custom here of 
advancing money for his payroll and that you ad- 
vanced money to him, and also to his payroll and 
charged against him on his contract ? 

Mr. Dunn: I agree with the bulk of what you 
say except for this—— 

The Court: Well I am not making a statement. 
My statement was an inquiry. 
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Mr. Dunn: Yes, sir, and my answer is “‘yes’’ 
with this qualification: That we do not admit waiv- 
ing any bond. 

The Court: I see. Well, of course, I 

Mr. Dunn: We will produce evidence that we — 
did everything we could to get a bond out of Mr. 
Tope. Our contention is that we signed a contract 
calling for a bond. 

The Court: Did he ever get a bond? 

Mr. Dunn: No, sir. 

The Court: Well the contract became effective 
and outstanding. You all acted upon the contract 
notwithstanding no bond was given, is that right? 

Mr. Dunn: Well, your Honor, the contract was 
executed and became binding, and we understood 
that Mr. Tope was going to furnish a bond. 

The Court: Yes. 

Mr. Dunn: And he didn’t. [41] 

The Court: Yes. 

Mr. Dunn: And we found out about it and we 
started hounding for it. 

The Court: Yes. 

Mr. Dunn: We did permit him to go to work 
but we did so with the understanding—— 

The Court: That he’d furnish a performance 
bond ? 

Mr. Dunn: That he would furnish the bond and 
even more, that beginning to doubt his ability to 
get the bond, and Mr. Olday was going to help 
him do it, and we can show, or possibly Mr. Tope 
will admit that throughout his presence on that job, 
Oaks and one of Oaks’ representatives was after 
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him to put up that bond, put up the bond now; if 
vou are thinking along a striet business line, as 
to the course of activity, I will—by Mr. Oaks whom 
I represent, in relation to his subcontract, I am 
going to have admit and possibly agree with you, 
if you are so thinking, that I don’t think he acted 
too wisely. 

MiewGourt: Who's that? 

Mr. Dunn: Mr. Oaks. I think he should have 
been a lot tougher than he was. I think that you’ll 
see that that is not Mr. Oaks’ nature but that, of 
course, 1s irrelevant. 

The Court: The reason I suggested that origi- 
nally it was an executory contract, and that execu- 
tory contract provided for a performance or fidel- 
ity bond, not given, but the parties nevertheless were 
going, went on with it, and completed the contract. 
Well [42] I understand the defendant’s claims. 
There was a default and they took over the con- 
tract. 

Mr. Dunn: As a matter of fact, we claim, your 
Honor, that there was a default almost from the 
beginning because we do not admit the waiving of 
this bond requirement. 

ihe Gourt: I see. 

Mr. Dunn: Although we did 

The Court: Go on with the work ? 

Mr. Dunn: Be lenient with respect to the time 
of posting it and that it is for that that if I had to, 
and well I am, criticizing Mr. Oaks. He should have 
called a halt then. 

The Court: Did you finally take over because 
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he did not furnish a performance bond or because 
the caterpillars broke down? 

Mr. Dunn: No, your Honor—the failure to fur- 
nish a performance bond became one of many 
things. We allege, and we believe we can show 
that Mr. Tope did a very good job of doing a bad 
job in the course of this work. We feel that he 
messed. 

The Court: He was doing a hard job, I take it 
is what you had in mind, doing a good job on a 
hard-to-do job? 

Mr. Dunn: No. He did a good job of doing a 
bad job. In other words he very efficiently per- 
formed a poor piece of work, that he did not do a 
good job. 

The Court: I see. 

My. Dunn: And our allegation is that he broke 
practically every provision of the contract, and we 
can show a number of them, [48] and finally it got 
to the point where finally even Mr. Oaks lost 
patience. I wish he had lost it long before but that 
is water over the dam, of course. If you are inter- 
ested, we will produce testimony that instead of 
these representatives of Oaks running the job, that 
they occupied a standard established position on the 
job, the job being to supervise the work of a sub- 
contractor. 

The Court: That is Mr. Tope? 

Mr. Dunn: To supervise the work of Mr. Tope. 

The Court: Oh, I see. 

Mr. Dunn: Now, don’t misunderstand that. Not 
to tell Mr. Tope how to do the work, not to tell Mr. 
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Tope what equipment he can use, what he can’t, 
what men he can hire, which ones he has to fire; 
that is not the supervision of which I am speaking, 
but responsibility for this work goes through the 
chain of command from the workmen up to the 
prime contractor that we spelled out before and 
so a subcontractor must of necessity, oversee the 
work of the sub-sub to be sure that the work of 
the sub-subcontractor meets the requirements of 
the specifications so that the subcontractor in turn 
can answer to the contractor. And that was the 
reason for Mr. Crawford being there; Mr. Abbott 
being there; Mr. Hager being there. And I think 
as a matter of fact there were a couple more. I 
don’t know. These construction people seem to come 
and go pretty fast. But that is our answer to 

The Court: Which they would supervise, the 
results or engineering, but Mr. Nesbett said they 
not only supervised the results [44] but super- 
vised the means. 

Mr. Dunn: I heard him. Now, I would like to 
make this comment, if I might: In the taking of 
these depositions, and there are several of them, 
and in the opening statement of Mr. Neshett, there 
was reference and comment of (1), a number of 
things that I consider relevant, and I want to watch 
for those throughout the trial of this case. 

The Court: J am glad you say that because the 
issue, as | conceive it, is a very narrow one. 

Mr. Dunn: Yes, sir, and even at the risk of 
emphasizing these matters, as an example, quite 
a bit has been made of Mr. Tope losing all of his 
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equipment to the NC Company, Northern Com- 
mercial Company, their repossessing it under these 
lease-purchase—— 

The Court: Did they repossess it during the 
operation ? 

Mr. Dunn: TI think the evidence will show Mr. 
Tope at their request returned it, if you want to 
distinguish between the two. And mention has been 
made that here Mr. Tope gave Mr. Bayless a 
$3,000.00 check and Mr. Hancock, a representative 
of Oaks, comes up and tries to get him thrown in 
jail. Well, now, those are sympathy moving con- 
tentions but no such claim for damages is being 
made. 

The Court: Do you think that is what a judge 
would call an obiter dicta? 

Mr. Dunn: I am not a judge. I am not sure if 
that 

The Court: I didn’t say that to display my 
Latin but 

Mr. Dunn: What I meant was I didn’t under- 
stand your Latin. [45] 

The Court: I said it was an obiter dictum, that 
is that that was a thing on the side. 

Mr. Dunn: Yes, sir. And so to summarize, again, 
we don’t think there is any difference between the 
corporation and Mr. Tope. We think we paid all 
the money we are supposed to pay. 

The Court: Do I understand, Mr. Dunn, that 
ultimately there was a—Mr. Oaks declared failure 
on the part of Mr. Tope to maintain his contract 
and took it over? 
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Mr. Dunn: Actually, our contention of what 
happened is this, your Honor, that we wrote Myr. 
Tope or Stuart Construction Company and said, 
‘Your are getting this thing pretty well messed 
up, and if you don’t straighten it out, we are going 
to take over.’’ Now, that may have been followed, 
I am not certain, by a letter saying ‘‘we are taking 
it over,’’ but, in any event, before we did, Mr. Tope 
abandoned the project. He just threw up his hands 
and walked off. That is what we believe 

The Court: That will be your proof? 

Mr. Dunn: Yes. 

The Court: Very well. 

Mr. Dunn: And, your Honor, aside from what 
is stated in the pleadings, I believe that outlines 
it fairly well. 

The Court: Very well. Now, gentlemen, I think 
we ought to give the reporter a little rest because 
she has been taking all that was said. Then, gentle- 
men, you are ready to proceed with the evidence 
when we return? [46] 

Mr. Dunn: I would—I have one preliminary 
matter that I would like to go into but with that 
exception, yes, sir. 

The Court: Very well. Let the court stand re- 
cessed for ten minutes. 


(The court recessed at 3:30 p.m., and recon- 
vened 3:40 p.m.) 


Mr. Dunn: Your Honor, before a witness is 
ealled, after Mr. Nesbett returns, I have a matter 
I’d like to bring to the attention of the Court. 
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The Court: Very well. 

Mr. Nesbett: If your Honor please, my first 
witness will be Mr. Stuart Tope. 

The Court: Very well. Counsel, Mr. Dunn says 
he has a matter he wants to call the attention of the 
Court to before the witness 1s sworn. 

Mr. Dunn: Your Honor, before we begin to get 
into the trial of this case, I would like to demand 
the production of various documents that—I as- 
sume I have already seen. I assume I have seen 
all of them but I would like to have them brought 
in and marked for identification as soon as pos- 
sible and those documents are all records of Stuart 
Construction Company, Inc., for rather—and of 
Stuart E. Tope, jointly and severally, that relate 
to this pipeline project. Now that would include 
books of account, check books, stock books, minute 
books, any instrument, any record that relates to 
the claim that the plaintiffs are now asserting. 

The Court: That is in connection with this sub- 
contract? [47] 

Mr, Dunn: That is right, your Honor, @mem 
he is claiming outside the subcontract, in econnec- 
tion with that, connection with any claim he is now 
asserting in this Court. 

The Court: Well of any claim here? 

Mie Dunn: Yes, sir. 

The Court: Which would have to be within the 
subcontract ? 

Mr. Dunn: Well, I am not—here’s—inconsist- 
ency again, your Honor, I am not sure of that. Is 
not its first cause of action based on a subcontract? 
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The Court: Well, the second cause is the same 
thing, both based upon the subcontract, the alleged 
subcontract and it is agreed here that there was a 
subeontract. 

Mr. Dunn: It is agreed that there was a sub- 
tract but, your Honor, I don't interpret the second 
eause of action as dealing with a subcontract, that 
is a written subcontract. 

The Court: Well, it is unless I am unable to 
construe it. 

Mr. Nesbett: Your Honor, the second eause of 
action 1s simply a quantum meruit claim. 

The Court: And not under the contract? 

Mir. Nesbett: Not under the contract, no, sir. 

The Court: I see. Well, very well. 

Mr. Nesbett: Our position is 

The Court: Very well—I see. Well, then, you 
want any statement they may have pertaining to 


either one? 

Mr. Dunn: I want ail records that deal with 
either. And, [48] your Honor, I’d like to go farther. 
The activities of plaintiffs in connection with this 
eause of action, too, part in the years 1953 and 
1954, and I would like to have copies of the tax 
returns for Stuart Construction Company, Ine., 
and Stuart E. Tope, for the years ending 1953 and 
1954, or should either be on a fiscal basis, fiscal 
vear basis, for whatever fiscal vears cover the pe- 
riod beginning December 1, 1953, and ending [ 
think a safe date would be June 1, 1954. 

The Court: Those are the two things? 

Mo. Dunn: Yes. 
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The Court: Mz. Nesbett, what do you say about 
the records Mr. Tope made in relation to this sub- 
contract either for himself or work that he did or 
for his company ? 

Mr. Nesbett: We have no objection to produc- 
ing those. We have done it. 

The Court: What do you say about copies of 
his tax returns that would be very brief, of the two 
years ? 

Mr. Nesbett: We have no objection to that, your 
Honor. 

The Court: Very well. 

Mr. Nesbett: As a matter of fact they have all 
been produced for Mr. Dunn in the past, over a 
year ago. 

The Court: I see. 

Mr. Nesbett: And now, your Honor, I would 
like to make—I have never made any demand from 
Oaks, but I would like to make the same request 
of Mr. Dunn on behalf of the Oaks Construction 
Company [49] in connection with the—yes, with 
the entire 300 miles of the pipeline that he was 
concerned with. | 

The Court: No—the 100 miles. 

Mr. Nesbett: Well, Mr. Dunn apparently alleges 
or intends to prove that the other two operators, 
that is on the other 200 miles of the line were under 
the same arrangement. Therefore, I would like, if 
possible, the records of Oaks Construction Com- 
pany concerning these other two operators, too. 

The Court: You wouldn’t want all of the de- 
tails. You just want 


peme'C onst?r. Co., Tve., Etc., et al. 119 


Mr. Nesbett: That is right but as to the par- 
tieular Stuart Construction section I would want 
the same details that Mr. Dunn is requesting. 

The Court: Yes. Very well. I think that is a 
reasonable counter request. In other words, if the 
other contract is—vou don’t want the checks and 
all of the stuff that went on in payment of the in- 
dividuals. That would be endless here? 

Mr. Nesbett: That is true. 

Mr. Dunn: Your Honor, I am more than willing 
to give Mr. Nesbett anything that we can produce 
here. Most of which I have, I know, have in Court 
right now. But now, with respect to records 

The Court: Records of the defendant with rela- 
tion to this subcontract or the employment, if it be 
such, with Mr. Tope. 


Mr. Dunn: Well with respect to records dealing 
with other subeontract [50] 

The Court: They’re not asking for that. They 
want to know if it 1s on the same terms and same 
basis. They want the original arrangement, I under- 
stand. That is all they have asked for. 

Mr. Dunn: Well Mr. Nesbett said, as I under- 
stood him, he was demanding the same record with 
respect to the other subcontractors because he un- 
derstood that I was going to contend that the other 
subcontractors were working under the same ar- 
rangement as Tope. Now I haven’t made any such 


contention, and 
The Court: Suppose we let that 
Mr. Dunn: Matter of fact I think that would 
be irrelevant. 
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The Court: Suppose we let it go until we get to 
it—but what he does want though 1s what your rec- 
ords show with respect to this subcontract. 

Mr. Dunn: The 100 miles that plaintiffs have. 

The Court: Yes. 

Mr. Dunn: That I can give. The other might 
be a great problem. They’re old records, and we 
haven’t dug them out. 

The Court: It might be, and we can undoubtedly 
limit it, and I understand Mr. Nesbett is agreeable 
to limiting it. And if it does become relevant, I 
understand you are equipped so you can supply. 

Mr. Dunn: I will do my best to supply. I don’t 
know now. When are those to be produced? 

The Court: What do you say, Mr. Nesbett? [51] 

Mr. Nesbett: I can have the records he requests 
any time on an hour’s notice. They’re over in my 
office. 

The Court: Tomorrow morning? 

Mr. Nesbett: Yes, sir. 

Mr. Dunn: I’ll produce mine then. I wanted to 
use them tonight, your Honor. Now, one thing I 
particularly am interested in, Mr. Nesbett said I 
could have already seen these records. The bulk of 
them, as I said, I believe I have seen but I don’t 
think I saw any stock book, and I’d like to see the 
stock book of Stuart Construction Company, Ine. I 
do not believe that was produced. 

The Court: You mean for the certificates of 
stock? 

Mr. Dunn: That’s right. 
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The Court: Well of course, is that with the idea 
of saying whether it was a bona fide corporation? 

Mr Dunn: Yes, sir. 

The Court: What do you say about that, Mr. 
Nesbett ? 

Mr. Nesbett: I don’t know if the stock book 
would prove bona fide corporation. 

The Court: Yes, it wouldn’t because it may be a 
bona fide corporation and they would have no cor- 
poration at all. 

Mr. Nesbett: He saw the certificates from the 
auditor which certifies it to be a corporation and 
went into that thoroughly on the deposition. 

The Court: However it would not be of any 
trouble to produce the stock book. Have you got 
one? [52] 

Mr. Neshett: J think so, yes, sir. 

The Court: There would be no trouble to do that 
for your inspection. 

Mr. Dunn: Or the certificates of stock. 

The Court: J take it they will be available; how- 
ever at this time it doesn’t seem to be relevant, ex- 
cept in the case that you want to challenge it is a 
corporation in good faith. I believe you allege it 
was not a corporation; it has not complied with the 
territorial laws. 

Mr. Dunn: No, I didn’t allege. 

The Court: Didn’t you do that? 

Mr. Dunn: J may have denied their allegation 
that they did; J am not sure. 

The Court: Probably did; that may be that is 
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where I saw it. I made a very hurried examination 
of the pleadings. 

Mr. Dunn: Now, your Honor, let me make this 
in the nature of a suggestion and only a suggestion: 
Now, we have here a claim of Stuart Construction 
Company; we have a claim of Stuart E. Tope; we 
have a counter claim of Oaks Construction Com- 
pany. I am wondering if your Honor wants to out- 
line any procedure to be followed in the course of 
presenting these various claims? 

The Court: No, sir. 

Mr. Dunn: Or do you want—when a witness is 
called, do you want him to testify as to everything 
he knows as to all three of them? [53] 

The Court: All purposes, I think that would 
expedite the trial, and indicating, however, so that 
my notes would show—well they would show that 
anyhow, just from what branch of action he was on. 
Now, are you ready to produce your first witness, 
Mr. Nesbett? 

Mr. Nesbett: Yes, your Honor. Mr. Tope. 


STUART E. TOPE 
being first duly sworn upon oath, deposes as fol- 
lows: 


Mr. Nesbett: Before I commence with the ex- 
amination, I would like to move that all witnesses 
except parties who are going to testify in this case 
be excused from the court room. 

The Court: What do you say about that, Mr. 
Dunn ? 
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(Testimony of Stuart E. Tope.) 

Mr. Dunn: It is immaterial to me, your Honor. 

The Court: Usually where that exclusion order 
is used for, witnesses scatter and sometimes delayed 
in getting them back. Now, since there is no ob- 
jection, are there many witnesses in the court room? 
Let all the witnesses in this case, in the case of the 
United States for the use and benefit of Stuart 
Construction Company, will you stand up, all the 
witnesses in the case. 

Mr. Nesbett: Apparently the only witnesses are 
my witnesses, your Honor. 

The Court: Your witnesses. Do you ask that 
they be excluded? 

Mr. Nesbett: I don’t care. That is the situation. 
It doesn’t matter to me. 

The Court: What do you say about that, Mr. 
Dunn. Counsel [54] has asked to exeuse the wit- 
ness and found the other witnesses are his wit- 
nesses. 

Mr. Dunn: Well, your Honor, he made the re- 
quest. 

The Court: Yes, he made the request. 

Mr. Nesbett: I'll stand by it. It doesn’t matter 
to me. 

Mr. Dunn: I don’t eare. 

The Court: I am going to enforce rules if coun- 
sel on both sides ask for it. 

Mr. Dunn: It is immaterial to me once the wit- 
nesses are included, I am perfectly willing to go 
along. If he wants them to remain, but if he has 
his remain, I don’t want mine later excluded. 
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(Testimony of Stuart E. Tope.) 

The Court: Of course you would not want yours 
excluded, so what do you say now, Mr. Nesbett? 

Mr. Nesbett: I think that I should just as soon 
they be excluded, your Honor, and then 

The Court: Very well, and then somebody will 
have to check the witnesses, all the witnesses—you 
who are witnesses in the case. The exclusionary rule 
has been asked for. That means that it will be neces- 
sary for you to retire from the court room but it is 
my duty to instruct you that you should not talk to— 
when a witness has testified, you should not talk to 
him about his testimony. It would be just the same 
as if you remained here and heard his testimony. 
The object is to let each witness he independent of 
the other and give testimony uninfiuenced by what 
the other witness may have said, so that I am going 
to ask you then not to talk about the [55] case with 
each other even though now it would not ordinarily 
be improper for you to do that because if you did it 
now you would talk to the witness after you came 
off the witness stand so don’t talk to each other 
about the case at all. You can talk to the lawyers 
about it; it is their duty to talk to you about the 
case and about your testimony but now, under the— 
because of the request, it is my duty to excuse you 
from the court room but when we are through you 
may be called in. Will this witness take up the re- 
mainder of the afternoon? 

Mr. Nesbett: I believe so. 

The Court: I will say to you witnesses, you may 
go to your homes and come hack here tomorrow 
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(Testimony of Stuart E. Tope.) 
morning at 10:00 but remain out of the court room 
until you are called. Is there a witness room here? 

Mr. Nesbett: I believe not any more. 

Bailiff: We normally provide chairs in the hall- 
way here. 

The Court: No, they won't be here this after- 
noon, so I will ask you to retire from the court 
room. And vou may go to your homes if vou want 
to and come back here tomorrow morning at 10:00 
o'clock. 

(The witnesses left the court room.) 


Mr. Dunn: Your Honor, I have one thing I 
would like to mention. There is in the court room a 
Mr. Fred Lynn, the gentleman sitting 1m the first 
row here. Mr. Lynn is an attorney from Seattle [56] 
and he is interested in this case. He would like to 
sit in on it. It is possible that I would want to call 
him for a witness. If I did call him for a witness, 
it would be for the sole purpose of showing what 
monies a bonding company may have spent in con- 
nection with bills incurred by Mr. Tope. 

The Court: I would be inclined to make an ex- 
eeption in the case of a lawyer. 

Mr. Nesbett: Yes. 

The Court: I don’t believe a lawyer in the case 
ought not to be excluded from the court room even 
though he may be called as a witness. 

Mr. Nesbett: I’d just like to ask through your 
Honor if Mr. Lynn does represent a bonding com- 
pany or anyone directly interested in the case? 

Mr. Dunn: Mr. Lynn is not an attorney of 
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record in this case. He is representing no one here. 
He is interested in the case. 

The Court: Well then I understand Mr. Lynn 
may remain in the court room? 

Myr. Nesbett: Yes, your Honor. 

The Court: Very well. 


Direct Examination 
i Mia. Nesbett: 


Q. Is your full name Stuart E. Tope? 

mee tis [57] 

Q. How long have you lved in Alaska, Mr. 
Tope? A. Since 749. 

Q. And what has been your business since 49 in 
Alaska ? A. Construction business. 

Q. How long have you been in the construction 
business altogether ? A. About 15 years. 

Q. What particular phase of the construction 
business have you been engaged in in Alaska? 

A. Well, mostly building. 

Q. Now are you—and were you in 1953 presi- 
dent of a corporation known as Stuart Construction 


Company, Inc.? A. I was. 
Q. Is that an Alaskan Corporation? 
ae It is. 


Q. And is that corporation still in existence? 

Eee tis. 

Q. Have you paid the taxes and filed your state- 
ments as required by law for the Stuart Construc- 
tion Company, Inc. ? A. I have. 

Q. Now, Mr. Tope, did you—you know Mr. Oaks, 
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do you not? uy. Aedo. 
Q. Is he in the court room now? 
A. He is. 
Q. Sitting by Mr. Dunn? A. He is. [58] 
Q. And how long have you known him? 
A. 1951. 
Q. Did you have oceasion in about November of 


1953 to discuss working with or for him im connec- 
tion with the Haines pipeline clearance job? 

A. I did. 

Q. Had you had any other dealings in the con- 
struction way with Mr. Oaks prior to November of 
03 ¢ ee wl did. 

Q. What connection or dealings had you had 
with him? 

A. He leased some cats of mine for his road job 
at Salano. 

Q. And about when in 195.. Was that in 63? 

we ‘Tietowasin 53. 

Q. And when in 1953 did that occur? 

A. Well it was in the month of July and August, 
or August and September, somewhere along in there. 

Q. Now, what were the first discussions you had 
with Mr. Oaks in November of 753 about the Haines 
pipeline job? 

A. Well, he said that he was contemplating a— 
getting a contract for the clearing of the pipeline 
from Fairbanks to Haines and I believe I asked 
him, I said if I was going to get cut in on the deal, 
a little of the work, and he said there were possi- 
bilities. 
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Q. Did you have any other discussions after that 
one you just recounted? [59] 

A. In regards to the pipeline? 

Q. Yes, sir. 

A. Yes, he told me that he had some cats that 
weren’t in shape to go on a pipeline and he’d like 
to use mine. 

Q. Did he make any proposed use or promise as 
to how he was to use those cats? 

A. Well he asked me to lease them to him at first 
and I said ‘‘no,’’ I wouldn’t lease them to him. 

Q. And what if anything did Mr. Oaks say then? 

A. Well, Mr. Oaks said, well he said ‘‘well, 
maybe we can work up a contract.”’ 

Q. Was that in approximately November of 753? 

A. Yes. 

Q. Did you have, subsequently, talks with him, 
which resulted in entering into a written contract? 

A. Yes, but he wanted a bond and I told him I 
didn’t know whether I could get a bond. I didn’t 
think I could because I had no money. 

Mr. Dunn: Your Honor, I object to that as being 
irrelevant, which, about the only objection I have 
now in the light of a local ruling to the effect that 
only counsel who asks the question can object to it 
as being non-responsive, the answer; the answer was 
not responsive. 

The Court: I thought it was. You may be right. 
He asked if there was a bond. 

Mr. Dunn: He didn’t ask him anything about 
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the bond, [60] your Honor. Will you read the ques- 
tion, please. 


(The reporter read the question, Lines 13 
and 14, previous page.) 


The Court: Now that is all. Did you make no 
inquiry about the bond? 

My. Nesbett: I didn’t specifically inquire. 

The Court: Counsel objected on the grounds it 
wasn't responsive and of course if that isn’t true, 
made no inquiry about it, the last part was not 
responsive. 

Mr. Nesbett: J think he had reference to a local 
ruling that is followed here that he himself couldn't 
object if the answer was not responsive. I have 
never seen the sense in the ruling anyway so I will 
abide by your Honor’s ruling and go ahead. 

The Court: IJ simply understand he objected on 
the grounds it is not responsive. You say you have 
a rule here? 

Mr. Nesbett: The only attorney that could object 
if the answer is non-responsive is the attorney who 
asked it, and I say I have never seen the sense of it, 
and I will withdraw the question or permit the 
answer to be stricken, and I will keep going. 

The Court: Very well. 

Mr. Dunn: Your Honor, may we proceed with 
the trial of this law suit without the burden of that 
local rule that only the attorney who asks the ques- 
tion can object to it on the grounds of not being 
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responsive. Mr. Nesbett and I agree; neither of us 
have ever seen any sense to the rule. 

The Court: And I believe the rule is as far as 
that law [61] is concerned that the national—federal 
government law prevails and this is a matter of a 
knowledge of objective law. We are bound by sub- 
stantive law of the territory but the procedure law 
is defined by the federal government, by the pro- 
cedure in the federal court, so I think that that 
would not be the rule, and I will proceed to prevail 
over the local procedure. 

Q. (By Mr. Nesbett): Mz. Tope, do you recog- 
nize this document that I am handing you? 

The Court: Is that the contract? 

Mr. Nesbett: Yes, your Honor. 

The Court: December 17th? 

Mr. Nesbett: Yes, sir. 

A. Yes, six. 

Q. What is it? A. Itisa contract. 

Q. Is it a copy of the contract of December 17th 
that has been referred to here by counsel for both 
sides ? A. Yes. 

Q. Did you sign that copy that you have in your 
hands on the last page? A. Yes, sir. 

Q. And was it signed by Mr. Oaks on behalf of 
Oaks Construction Company? 

A. Yes, sir. Yes it was. 

Mr. Nesbett: And, your Honor, J would like to 
offer this [62] copy, or the copy that is attached to 


the complaint. 
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The Court: Well you better offer that one. These 
are always dim. 

Ma. Nesbett: Yes, sir. 

The Court: So as to identify that, we might 
mark it later but it will be Plaintiff’s Exhibit 1 for 
the plaintiff. 1. Plaintiff's Exhibit 1. What do you 
say about it Mr. Dunn? 

Mr. Dunn: I think I am going to okay it, your 
Honor, if you will just give me a second please. 

The Court: Very well. 

Mr. Dunn: I have no objection, your Honor. 

Mr. Nesbett: If the Court please 

aiverGourt: Yes, sir. 

Mr. Dunn: Now that the signed contract—is it 
your Honor’s ruling that that is now admitted? 

The Court: Yes, I would. Two grounds: First, 
you make no objection and sccond, I think it is 
competent evidence. Both sides agree there was a 


contract. 

Mr. Dunn: Yes, your Honor. Now that that 
contract has been admitted into evidence in the 
matter, [ take it, of the right of Stuart Construc- 
tion Company, Inc., as being processed towards 
proof, its right to recover being processed towards 
proof, after Mr. Nesbett has examined this instru- 
ment, I’d like to present it to the Court for two 
purposes, one tending to impeach the testimony of 
the witness as already given, and the other, to show 
the lack of right of [63] Stuart Construction Com- 
pany, Ime, to present a claim in this court. 

The Court: Well, what is your point? 
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Mr. Dunn: You will see it in one second, your 
Honor. Mr. Nesbett is examining the instrument. 

Mr. Nesbett: Well, I don’t quite get at what he 
has got 11 mind but I think it is a wrong time to 
bring it up in any event. Apparently he has a cer- 
tificate from the director of finance of the territory 
showing that an annual report was made at a late 
date and that corporation taxes were paid at a late 
date for Stuart Construction Company, Inc., and 
contends as a result that the corporation hag no 
right to recover, or no standing in the court to 
maintain a suit. Now, whatever merit there is to 
that claim, I say, it has been brought up at the 
wrong point in the law suit. 

The Court: Sometime along the line; probably 
it is premature now, if he has no right to recovery, 
counsel has a right to show that whether in his case 
or cross-examination here. The contract apparently 
was signed by Oaks Construction Company by Mr. 
Oaks and by the Stuart Construction Company by 
Mr.—by the plaintiff—by the witness, so that both 
sides recognize that there were two corporations in 
the contract. Now then, if it has lost its authority 
and lost its identity, and integrity as a corporation, 
of course counsel has a right to show that and not 
be entitled to recovery. In other words, 1t couldn’t 
contain a suit. 

Mv. Nesbett: My only contention is this is not 
the proper time to attempt to show it. [64] 

The Court: That will be my ruling at this time. 
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Mr. Dunn: It is immaterial to me, your Honor. 
My thinking is this, that 

The Court: It would save a lot of time if it was 
not contained, maintain the action, if we knew it 
now. 

Mr. Dunn: That is what I was thinking. If any 
point is valid the sooner we get it in, the more time 
we save. 

Mr. Nesbett: I don’t know if your Honor under- 
stood me entirely in my opening statement but I am 
not trying to recover anything in this case except on 
behalf of Stuart E. Tope, as an individual, for the 
reasonable rental value of equipment of his that was 
used up on that pipeline. That is my only claim 
here. 

Mr. Dunn: Now, will your Honor give me the 


summary judgment that I asked for? 

The Court: That is on the first count? 

Mr Dunn: Yes, sir. 

The Court: Well as I understand from you, you 
are not seeking to claim anything 

Myr. Nesbett: There is only one other possibility 
when he made the motion that occurred to me, and 
that is that Stuart Construction Company, Inc., 
might be entitled to a claim for quantum meruit also 
and that of course is something that your Honor 
will have to decide after the case is over, as far as I 


can see. 
Mr. Dunn: Well, your Honor, the only thing T 


can do there of course is what any attorney would 
do and scream ‘‘surprise’’ [65] at the top of my 


134 Carl E. Vaks, et al., vs. 


(Testimony of Stuart E. Tope.) , 
voice, not in the pleadings, wholly outside of the 
scope, and I am not prepared to defend against 
such claim. 

Mr. Nesbett: Well, your Honor, now I don’t 
think counsel is at all surprised;,if he looked at the 
contract he would see that the total amount that 
could be earned under the contract could be, would 
be approximately $30,000 plus any overage for the 
$25.00 for eight hours for the use of cats. We ask 
for $53,000.00 in either event and on the ground 
that we feel that he is entitled to that less proper 
deductions. 

The Court: I understood from you, from your 
last statement there that your theory here is that 
Mr. Tope would only be entitled to recover under 
quantum meruit and that the Stuart Construction 
Company’s case was really out, that you are not 
going to make any claim on its behalf? 

Mr. Nesbett: Only in the event that it might 
turn out that at the time all the proof on both sides 
is in that Stuart Construction Company, Inc., itself 
might be entitled to a quantum meruit claim instead 
of Stuart E. Tope. That is the only reason I rely on 
the first cause of action. 

The Court: I see. 

Mr. Dunn: If the Court please, as I understand 
Mr. Nesbett, he is saying, he now admits there is no 
cause of action existing to favor Stuart Construc- 
tion Company ? 

The Court: As alleged here? 

Mr. Dunn: That perhaps later on, a cause of 
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action in [66] favor of Stuart Construction Com- 
pany will appear. 

The Court: On a quantum meruit. 

Mr. Dunn: If such appears, it will be at that 
time that it will be up to Mr. Nesbett to move to 
amend his pleadings in accordance with the proof, 
and that matter will then be before the Court, but 
with respect to the present matter before the Court, 
as I see it, my motion is well taken. 

The Court: Well he wants to maintain the 
Stuart Construction Company as a party here. He 
doesn't want it out until he can determine whether 
or not it has any rights, and then I take it he 

Mr. Nesbett: ‘That is all. 

Mr. Dunn: I know he doesn’t want it out, vour 
Honor, but the only reason he gives for leaving it in 
is that it may develop that there is a claim and that 
is to be weighed against his statement that he is not 
now urging a claim, that the only one that he now 
urges this Court is quantum meruit on Stuart E. 
Tope. Therefore as of now, I think my motion is 
well taken. 

The Court: No, sir. Counsel asked me to retain 
Stuart Construction Company in the case less it 
might appear later on that the right would accrue 
to it and [I think that is very proper because I 
won’t, wouldn’t want to go through here and try a 
case and put counsel out of Court and then find that 
he had a right to come back in Court and it may be 
statute of limitations would run. I don’t know, so I 
think that is a reasonable request and in the interest 
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of justice, why it may be retained with the idea 
that he may have to [67] amend. 

Mr. Nesbett: Thank you, your Honor. 

Mr. Dunn: And your Honor’s ruling on this pre- 
pared certificate—would you like to see it before 
you rule on it? 

The Court: Well that is it on the basis that 
Stuart Construction Company has no standing, that 
1S as a corporation ? 

Mr. Dunn: Yes, sir. 

The Court: No, that may be, and if it hasn’t why 
then can’t demand for a dead body; if it is dead why 
it is dead, and if it can’t maintain an action here, 
it can’t maintain it later on. In other words if it 
can’t maintain an action, breach of contract, it can’t 
maintain one for quantum meruit. 

Mr. Dunn: Well your Honor indicated a moment 
ago that you thought this certificate might be pre- 
mature but you also indicated that if my point is 
meritorious the sooner we got it in, the more time 
would be saved, and so I am not certain as to what 
your Honor’s pleasure is with respect to the presen- 
tation of the certificate. 

The Court: I think in the interest of justice and 
so the case develops, we better leave it as is and I 
understand that counsel by a statement now says he 
is only proceeding on the question of quantum 
meruit. 

Mr. Nesbett: That is true, your Honor. 

The Court: That would simplify the issues. 

Q. (By Mr. Nesbett): [68] Mr. Tope, did you 
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discuss the matter of the furnishing of a perform- 
ance and payment bond with Mr. Oaks at the time 
you signed that contract that you have, Exhibit 1, 
before you? AY Yiesouludad. 

Q. What was that discussion ? 

A. Well I told him in the first place I didn’t 
think I could get a bond. 

Q. And was that at the time you signed the 
contract ? 

A. Yes, at the time I signed this contract. 

Q. What did Mr. Oaks say when you told him 
that? A. He said ‘‘You try to get a bond.”’ 

Qe Wid you try? A. dad ary, 

Q. And what attempts did you make to procure 
a bond? 

A. Well I went to two different companies here 
in town and they knew that I didn’t have any 
money, and I think that that is the reason why that 
I didn’t get a bond. 

Q. Which companies did you go to? 

A. Well one was Mr. Molitor’s company down 
here. It was established here. I don’t know whether 
he is still in town or not. 

Q. And were you required to furnish financial 
statements in any bond applications you made? 

A. Yes, you usually are. 

@. Did you try any other company ? 

A. There was one other company and they’re out 
of business since [69] that time. 

Q@. Did you report to Mr. Oaks as to your efforts 
to get a bond? Ax Yes, Ivdad: 
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Q. And what was the discussion of—— 

A. Well he called me at various times and asked 
me if I had got a bond and I told him ‘‘no, I didn’t,”’ 
and then I did tell him that I was—would try Mr. 
Olday. He said something about going a bond for me. 

Q. And about when was this now with relation 
to December 17, 1953? 

A. Well, this was after December 17th. Mr. Oaks 
told me that, he says well if I couldn’t get a bond 
to go on up on the pipeline and go to work and we’d 
work it out on an hourly basis. 

Q. Well now, did you attempt to see Mr. Olday 
before you went up to work on the job? 

A. I can’t recall whether I saw—before the sign- 
ing of the contract—I saw him after that. 

Q. Allright. What was the result of your efforts 
to get Mr. Olday interested in the bond? 

A. Well he said that he was going to go outside 
and that when he had come back in why he would 
see what he could do. 

Q. Now about when—what time of the month, 
and which year, was that? 

A. That was in 1958 in December, I believe. 

Q. Well did Mr. Olday come back from his trip 
outside? 

The Court: Mr. who? [70] 

Q. Olday. Did you contact him when he came 
back from his trip outside? A. Yes, I digs 

Q. And what was the result of that contact—con- 
tact as far as the performance bond was concerned 2 
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A. Well I think he called Mr. Oaks and then I 
think he went to Molitor’s. 

Mr. Dunn: Object, as hearsay. 

The Court: Of course he couldn’t. He says he 
thinks he called him; he couldn’t tell what was said 
about that. | 

Q. What was the result? Did vou get a bond? 

&.. tio, I didn't. 

Q. Did you advise Mr. Oaks that you were un- 
able to get a bond from Mr. Olday? 

A. Yes, sir. 

Q@. Did Mr. Oaks give you any instruction or 
make any statement when so advised? 

A. No, he didn’t. 

Q. Were you in Anchorage at the time that you 
advised Mr. Oaks? 

A. I believe I was up on the pipeline at the time, 
at the Tok Lodge. 

Q. Did Mr. Oaks give you any instructions 

A. Well he said to keep trying. 

Q. Was there any discussion had about your dis- 
continuing work or what your status was on the 
line? [71] 

A. No, he didn’t. 

Q. Now, did you have any discussion with Mr. 
Oaks prior to going up to work on the job that you 
were to be put on his payroll? A. Yes, 1 did. 

Q. ‘Tell the Judge what that discussion was? 

A. I told him that I needed some money and I 
didn’t have any to live on, and to go up the road 
with this equipment, and he said ‘‘ Well, we’ll put 
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you on the payroll at $250.00 a week and you'll be 
acting as foreman.”’ 

Q. And did Mr. Oaks do that? 

A. Yes, he did. He advanced me one check be- 
fore Christmas. 

Q. Now, where was your equipment at the time 
you entered into this contract? 

A. One piece was in Mr, Oaks’ yard here, the 
terminal yards, and the other piece was at Tonsina. 

Q. Where is Tonsina? 

A. ‘Tonsina is below Copper Center about twenty 
miles. 

Q. And with relation to Tok Junction, how far 
is it from Tok? 

A. Well I’d say in the neighborhood of 106 
miles. 

The Court: Is that T-o-p-e Junction? 

Mr. Nesbett: T-o-k. 

The Court: You told me that once. 

Mr. Nesbett: ‘T-o-p-e is the witness. 

The Court: Yes. That is right. 

Q. Now, did you have any—what other equip- 
ment were you to use on [72] that job? 
Well I was to use three cats. 
What type caterpillars were they? 
D-8’s. 8 R series. 
And were those your caterpillars? 
Yes they were. 
Had you purchased them in the Alaska area? 
Yes, sit, in Fairbanks. 
From whom did you purchase them? 


OPOorPoOore > 
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A. The Northern Commercial Company. 

Q. Were those caterpillars entirely paid for at 
the time you entered into this written contract with 
Mr. Oaks? A. No, they weren't. 

Q. Had you purchased them under rental, 
written agreements with Northern Commercial 
Company ? 

A. They call it a rental purchase contract. 

Q. Do you recognize these documents that I am 
handing vou? x, Veep ldo. 

Q@: What are they? 

A. They're rental purchase contracts. 

Q. And what particular equipment does each 
contract cover? State it briefly. 

A. One, three cats, and a 21/4 ton truck. 

@. Were you making payments to Northern 
Commercial Company on all of those purchase 
agreements? [73] A. Yes. 

Q. In December of 19532 

A. I didnt make the last payment in 53. No, I 
didn’t have to. I think the last payment was made 
in November, I believe, or thereabouts—October or 
November. 

Mr. Dunn: Your Honor, I object to this testi- 
mony and move to strike it. I don’t see the rele- 
vancy of it. If Mr. Tope is, as I understand him to 
be, claiming merely on the basis of quantum meruit, 
the value of work done, I don’t see the relevaney of 
whether or not he paid any payment to the North- 
ern Commercial Company on these eats. 

The Court: I think it would. Quantum meruit 
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claim would be for the use of these cats, I take it. 
Now, then, counsel has offered the contract for the 
cats and asked him about the payments because that 
would have an influence upon the question of his 
title. 

Mr. Nesbett: ‘The question is what, sir? 

The Court: Question of his title, and whether or 
not they were taken—I understood they were taken 
away from him. I think title permits you to reserve 
the right to renew your motion later on. 

Mr. Nesbett: I want to offer these in evidence so 
i won’t delay the Court and ask counsel to look over 
them and I will continue to question him. Mr. Dunn 
would like to look them over without my continuing 
to question the witness and I would like to offer 
them in evidence, and in order not to delay the hear- 
ing, I will try [74] and do that after hours or to- 
morrow with Mr. Dunn, or let him some other time. 

The Court: Very well. Will you proceed with 
the examination. | 

Q. (By Mr. Nesbett): Mr. Tope, approxi- 
mately when did you commence work on the Haines 
pipeline clearing? 

A. On the turning, it was started around the 3rd 
of January. 

Q. Were all three of your caterpillars in the 
area of Tok Junction at the time you commenced 
work ? 

A. They were on the line at that time. 

Q. Did you have any other equipment there at 
that time? 
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A. I had the 21% ton truck and one pickup. 

Q. What type truck was that? 

A. It’s a 214 ton Dodge, cab over. 

Q. How long had you had that piece of equip- 
ment? A. It was brand new. 

Q. And when did you buy it approximately? 

A. Sometime in December. I bought it for the 
pipeline itself. 

Q. And from whom did you purchase it? 

A. J purchased that from the NC Company on 
a rental purchase. 

Gime @ourt: Is that the pickup ttuck you are 
talking about? 

Mr. Nesbett: 214 ton fuel tanker. 

Q. Did that truck have a fuel tank on it? [75] 

A. It had a 500 gallon fuel tank on it. 

Q. And what other equipment if any did you 
have on that job at that time? 

A. Oh I—I had the three tractors and the 214 
ton truck and pickup, and I think it was just a week 
or so after that that I purchased this station wagon. 
I just can’t remember the exact date on it. 

Q. What type pickup did you have on the job? 

Be Shalt ton GMC. 

Q. Now, did you purchase the station wagon for 
use on that particular 

‘Ay “Weeel did. 

Q. Where did you buy that? 

A. Fairbanks. 

Q. And now at the time you commenced work in 
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January of 1954 were there any employees there to 
run this equipment ? 

A. They were put there by Mr. Oaks’ request. 

Mr. Dunn: Objection, your Honor. Same. It is 
not responsive. 

The Court: It isn’t. You asked him one ques- 
tion and he answered another. Whether he had any 
employees on the job. 

Q. Were there any employees there to run that 


equipment ? A. Yes, there was. 
Q. How many were there? A. Three. [76] 
@. And did you employ any of those people? 
em NO, leds te 
Q. Who did employ them? A. Mr. Oaks. 
Q. Who were the employees that were there at 


the time vou commenced work on January 3rd? 

A. Well there was a fellow by the name of 
Morgan and a man by the name of Wilcox, and I 
can’t recall the other man’s name. 

Q. And did Mi. Oaks employ all three of those 
men ? A. Yes. 

Q. Now, was there any other Oaks’ employee 
there on that particular section of the pipeline? 

Mr. Hager. 

And do you know what title he had? 

He was running the spread, I guess. 
What is a spread in the terminology 
That is this particular section of the clearing. 
Well now, did you know if he had a title with 
owe Construction Company ? 

A. Well I believe—I don’t know whether it 
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would be a general foreman; that would be about 
the only thing he could be. 

Mr. Dunn: Objection, your Honor, the witness 
says he don't know and then he continues to answer. 

The Court: Objection sustained. He said he 
didn’t know. You are asking about Mr. Hager, is 
iat Tiel? [77] 

A. Hager. 

The Court: Yes. 

Mr. Nesbett: Well if you don’t know say you 
don’t know and let it go at that, Mr. Tope. Appar- 
ently that will take care of it. 

Q. Now, what did May. Hager do then around 
that area? A. He bossed the job. 

Q. What do vou mean by bossing the job? 

A. Well he run the cats and run me and that 
was it. 

Q. Did you attempt yourself to boss the cats and 
run the job? 

A. I tried but it didn’t go any good. 

Q. In what respect did you try? 

A. I was overruled. 

Q. Well, how long had you been on the job 
before you were overruled? 

A. Oh not more than a week or two. 

Q. And will you tell the Court the first instance 
of your being overruled? 

A. Well I had a sort of a run-in with Mr. Hager 
and we kind of went to bat, and he ordered the cats 
back on the berm and started telling them to block 
the berm down. Then Mr. Oaks came along. I 
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imagine there was a telephone conversation, but 
he arrived the next day and 

Q. Who arrived the next day? 

A. My. Oaks, and he cornered me and told me, 
he said, ‘‘Mr. Hager’s [78] running this end and 
whatever he says goes. That is it.”’ 

Q. Did you argue with Mr. Oaks about that 
statement ? A. No use of arguing. 

Q. Did you tell him that you had signed. 

Mr. Dunn: Objection to that last answer, your 
Honor. Not responsive. 

The Court: It may be disregarded, that is that 
there is no use in arguing. 

Q. Did you try to argue with him about that 
statement ? A. Yes, in a way; yes I did. 

Q. What did you say? 

A. Well I just—I wanted to plow right ahead 
on it and I was delayed. That is all, and I didn’t 
think I was getting a fair shake. 

Mr. Dunn: Same objection, your Honor. 

The Court: Objection sustained. Expression of 
an opinion. 

Q. Can you explain to the Court what a berm is? 

A. Well it is a—after they clear it they push it 
into a pile, a long straight pile. 

Q. And is a berm then a pile? 

A. Yes. It is debris that they scrape off the top 
of the ground, trees, bushes, and what have you. 
They put it over to one side into a berm. 

Q. How much footage on each side of that right 
of way were you supposed to clear? 


Stuart Constr. Co., Inc., Ete., et al. 147 


(Testimony of Stuart E. Tope.) 

A. You were supposed to clear a 50’ strip with a 
30’ clean right [79] of way. 

Q. And how would you clear that, by scraping 
the trees and brush to one side? 

A. That’s right. 

Q. Would the berm then be the brush that laid 
along the line? A. Wes. 

Q. What was the nature of this disagreement 
vou had with Hager over the berm? 

A. Well we tried—it was almost impossible to 
get up on top of that stuff and block walk it down. 
Get up on top of what stuff? 

On top of the berm. 

After you had scraped it in a pile? 

Yes. 

Why was it impossible ? 

There was snow and trees and they specified, 
I think, that you had to get it within 18” of the 
ground and it was just an impossibility. 

Q. Why was it impossible? 

A. There was too much berm, too much snow. 

Q. Well what was the essence or nature of the 
disagreement you had with Hager? 

A. That was it, over this berm, of walking it 
down. 

Q. What did you want to do about it? 

A. J wanted to keep on going ahead with it. [80] 

Q. Weren’t you going to walk it down? 

A. A Jittle later on after the snow melted, yes, 
I would say you could do it. 

Q. Let me finish the question before you start 
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answering it, will you. Now, then, is that when Mr. 
Oaks was called in to settle this argument? 

A. Yes, I believe he was. 

Q. All right. Now, did you at any time attempt 
to hire any employees to run those cats after you 
started your work up there on January 3rd? 
aves, JL chick 
And whom did you attempt to employ? 

Mr. Harlan. 

And when did that occur? 

About a week after the job started. 

And tell what happened with respect to your 
Hiempt to hire Mr. Harlan? 

A. Well, there was one of the men in there that 
wasn’t capable and Mr. Hager fired him. 

Mr. Dunn: Move to strike it, your Honor, that 
is an opinion. 

The Court: That is one man is not capable. He 
can say he was fired but if he expresses an opinion 
then unless it was said by the defendant as the 
reason, as to the reason why he fired him. 

Mr. Nesbett: Would it be greatly objectionable 
if he [81] stated his opinion in that respect, your 
Honor. If it is, I don’t mind striking it. 

The Court: Wellif he can tell what the facts are. 

Q. What happened then when you attempted to 
hire Harlan? Just state the facts surrounding it. 

A. Well, after this man was off the cats I told 
Hager, I said ‘‘there is a man down there for it, 
Spot Harlan, that was a good man, very capable, 
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been up here a good many years,’’ and he says, 
“You are not hiring no one.”’ 

Q. Did you attempt nevertheless to hire Harlan? 

Be Mes) 1 did. 

Q. And what happened? 

A. They told me that he wouldn’t be put on the 
pipeline. 

Mr. Dunn: Objection, vour Honor, it is hearsay. 

The Court: Well if it was done by someone 
under the defendant, then it would not be hearsay 
because it would be coming from the defendant 
himself. 

Mr. Dunn: True, but no such foundation has 
been laid, sir. 

The Court: Well IL think up to this time it ap- 
pears from the evidence that Mr. Hager was a rep- 
resentative of the defendant, worked for the de- 
fendant, boss there he said. He was the boss and had 
charge and full authority there and if he did, why 
whatever he said would be binding on the defendant. 

Mr. Dunn: If he is quoting Hagev that would be 
fine, but I don’t know who he is quoting. [82] 

The Court: 1 thought he was; maybe not. This 
conversation, was it with Mr. Hager? 

A. Yespit was Mr. Hager. 

The Court: I thought it was. 

Q. Was there a My. Crawford connected with 
that pipeline ? 

A. He was the general superintendent. 

Q. By whom was he employed? 

A. By Oaks Construction Company. 
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Q. Did you ever have occasion to deal with Mr. 
Crawford? A. Occasionally, yes. 

Q. Did you have occasion to talk or discuss the 
matter of employing Harlan with Mr. Crawford? 

me ves, did. 

@. And what was that discussion and what 
happened ? 

A. Mr. Crawford said that if there is any hiring 
to be done, we’ll do it. 

Q. Now, Mr. Tope, will you describe to the Court 
generally the type weather and range of tempera- 
tures that existed in the area of Tok Junction in the 
month of January of 1954? 

A. The weather would range from 25 below to 
67 below. 

Q. And were your operations in connection with 
clearance of the pipeline hampered in any fashion 
by those kind of temperatures ? 

A. Yes, it was. 

Q. And in what way? 

A. Well the extreme cold weather has a tendency 
to make steel very [83] fracionable, and going over 
rocky objects, and like that, why it would snap the 
pads off. I have a one housing. I think I had one 
housing broken by cold weather. 

Q. Were you delayed from doing any work or 
prevented from doing any work at all for any period 
of time? A. Yes, I was. 

Q. For how long? 

A. About, oh, a little better than a week. It was 
just too cold. They couldn’t work when we kept it, 
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and we kept the cats running twenty-four hours a 
day for a whole week. 

Q. Just kept the engines running? 

Bu Ales. 

Q. But not operating? we No. 

Q. Well now, as vou progressed, with your clear- 
ance, from Tok Junction toward Big Delta, did you 
run into any unusual conditions along the right of 
way? meses) liedid. 

Q. And will you tell the Court what they were? 

A. Very rocky area. 

Q. Where was that area? 

A. That was at Cathedral Bluff. 

Q. And how far was that from Tok? 

A. About 12 miles—12 to 14 miles. 

Q. What was the nature of that area? [84] 

A. Extremely rocky, in very large rocks. 

Q. Was there much snow on the ground at that 


time ? A. About four feet. 
Q. Well did you have difficulty in that area with 
your equipment? a3 Yow; I did: 


Q. Tell the Court what difficulties you had and 
what happened? 

A. Well it was just—when you’d run up against 
one of these rocks buried in the snow, why it was 
you’d break something on it like pads. I was always 
replacing pads on them. 

Q. What is a pad? 

A. It isa growser on the track of a cat. 

Q. All right. Go ahead. Did you have any other 


difficulties ? 
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A. Then I had one motor blow up on me; a rod 
went through the side of the motor block. 

@. And did you have any discussion then with 
Hager and Crawford concerning leaving the par- 
ticular rocky area and moving to the other end of 
your clearance line? AL Yespel «dics 

Q. And approximately how long after you com- 
menced your work did this conversation or these 
_ conversations occur? 

A. Would you repeat that please? 

Q. About how long after you commenced work 
on the pipeline did you have these conversations 
about moving to the other end? 

A. Well, possibly three weeks. 

Q. And with whom? [85] 

A. I had them with Mr. Hager. I asked them to 
move to an area that was out of Big Delta that was 
much easier to do and there wasn’t rocky—— 

Q. Did you give him your reasons, why would 
you want to move? What were your plans? 

A. Well it was easier to work and I would get 
out of that rock pile. I was just knocking my cats 
to pieces so it was an easier area and I wanted to 
move up to the easier area and he refused to let 
me go. 

Q. Well were you going to leave the particular 
area, the rocks? 

A. Yes, and come back later. 

Q@. Come back when? _ 

A. Well, after I would start back the opposite 
way, just change my location. When the snow is 
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melted and it was easier to do why then I could have 
gone through that. 

Q. What did Mr. Hager say when you made 
such request ? 

A. He says, ‘‘You won’t move out of this place. 
You’re staying right here.”’ 

Q. Did you discuss the same proposition with 
Mr. Crawford? Ay Y espuliedid: 
And where did those discussions take place? 
Over the phone. 
Where was Mr. Crawford ? 
In Fairbanks. 
Did you ever discuss the same matter with 
Mr. Ge ford at the [86] Lodge? 

A. I believe he was there at one time and I dis- 
cussed it with him. I couldn’t swear to that. 

Q. Did you discuss it with Hager at the Lodge? 

A. Yes. I discussed it with Hager at the Lodge, 


Forore 


various times. 

Q. What did Crawford say about moving out of 
the rocky area? 

A. He said, ‘‘ You won’t move.”’ 

Mr. Dunn: Object, your Honor, unless he is—he 
is relating a telephone conversation now and I be- 
lieve he’ll have to assume that this conversation 
took place. He is going to have to lay the ground 
work for identifying the person on the other end 
of the phone. 

The Court: That is that he knew his voice, 


and—— 
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Mr. Dunn: Hither that or he called him at the 
office. 

The Court: Yes. Any of those. 

Q. How did you know? 

The Court: Was this a telephone conversation ? 

A. Yes. 

The Court: Very well. I think counsel is right, 
that of course he might have been talking to some- 
body else. 

Q. Mr. Tope, how did you know you were talk- 
ing to Crawford on the telephone? 

I called him at his apartment. 

Have you ever called him there before? 

Yes, I have. [87] 

Did you know his voice? 

Yes, I would. . 

Did the voice you were talking to on that 
occasion you refer to appear to be Mr. Crawford 
or sound like Mr. Crawford ? A, Yes. 

@. Are you sure it was Mr. Crawford? 

A. Only by voice. 

@. Did he discuss the matter intelligently with 
you as though you had contacted the person that 
you called? A. Yes. 

Q. And what did he say? 

A. He said that—— 

Mr. Dunn: Same objection, your Honor. 

A. ‘You just can’t move from up there.’’ 

The Court: You say you do object? 

Mr. Dunn: Same objection. 

The Court: The objection will be overruled. 
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Q. Now, Mr. Tope, had you had any discussion 
with Mr. Oaks prior to going up on the job about 
the payroll for the men who were running your 
equipment ? Ave Mes] «did. 

@. And what discussions were had? 

A. I—Mt. Oaks, I told him, I said ‘‘I haven’t 
any money,’’ and he says ‘‘Well, I’ll make the 
payroll.”’ 

Q. Did you discuss the matter of insurance, 
workmen’s compensation [88] insurance ? 

a 61 did ‘not. 

Q. Did he ever bring the subject up himself? 

A. I don’t believe so. 

Q. Was there ever any agreement one way or 
the other as to who was taking care of the matter 
of insurance, as set out or required in the contract? 

A. None at all. 

Q. Did you carry any insurance? 

Ay Mot didn’t. 

Q. Mr. Tope, what particular work did you do 
around the clearance work that was going on? 

A. Well, I’d help drive the truck and get it over 
there and help get the cats greased. I’d chase parts 
up in Fairbanks. 

Q. How far was it to Fairbanks from your scene 
of operation? 

A. About a little better than 200 miles. 

Q. And were there any parts available any 
closer than Fairbanks for those caterpillars? 

A. No. 
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@. Where would you buy the parts in Fair- 
banks? 

A. At the Northern Commercial Company. 

Q. And did you pay cash for them or what were 
the purchase arrangements ? 

A. It was put on an open account. 

Q. Whose open account? [89] 

A. Stuart Tope. 

Q. Now, what else did you do in connection with 
the clearance job? 

A. I’d tinker with the cats. 

Q. Were you able to repair the cat that you 
mentioned had the first engine trouble? 

A. No, I wasn’t. 

Q. And about when did that occur? 

A. Well it—sometime in February. 

Q. Did you ever during the time you were on 
that clearance job attempt to hire this man Harlan 
again? A. Yes, I did. 

Q. And what was the occasion and about when 
did you make such an attempt? 

A. Well, it was one of the cats had a broken 
piston and I told him why don’t you go up there 
and fix that cat and he says, ‘‘Okay, I’ll see,’’ he 
says, ‘‘Who is going to pay me?’’ and I said 
‘“Oaks,’’ and I says ‘‘Make your time cards out and 
T’ll turn them into Hager,’’ and which I did. 

Q. Where did Mr. Harlan work on the cat? 

A. It was out along just before you got to the 
Cathedral, and 

Q. Is Cathedral the area that you refer to as 
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being rocky? A. Yes. 
Q. And it was extremely cold? You recall the 
temperature ? 


A. I would say it was around 40 to 50. 

Q@. Where did Mr. Harlan have to work 
on it? [90] A. Right out in the open. 

Q. Did he perform the work? 

A. Yes, he did. 

Q. How long did it take him? 

A. About a week. 

Q. Did you turn in time cards for him? 

A. Yes, I did. 

Mr. Dunn: Your Honor, I object again. I was 
bearing with it for a while but this is—that Latin 
phrase you used, it is irrelevant. 

The Court: Well. 

Mr. Dunn: That is as to how cold it was and 
how poor Mr. Harlan worked a week out in the cold 
fixing the cat. 

@he Court: Of course that is important, the 
question of wages. That is all there is to it but this 
is just an occasion of trouble, I understand. The 
machinery was breaking because of the extremely 
cold weather and the problem he had and the work 
he had to do in the very cold weather to repair 
the cat. 

Mr. Dunn: If I understand it, the claim that is 
being asserted here, correctly, and apparently I 
don’t, the only relevant thing would be how many 
hours these cats worked. 

The Court: Well the question here is—there is 
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a question here; counsel says he is suing on a quan- 
tum meruit. The question here is whether or not 
the contract although apparently in foree yet by the 
operation was abandoned and he says he tried 
to [91] hire Harlan and I take it they hired him, 
and he worked for a week and was not paid by Mr. 
Oaks. 

Mr. Nesbett: If counsel wants to stipulate that 
there never was any contract in effect why we can 
shorten the trial considerably. 

The Court: Well, apparently it was observed in 
part and disregarded in part. At least that is the 
way it appears. Anyway the Harlan worked for a 
week and asked how cold it was, that is not im- 
portant. He worked for a week and now what about 
his wages. 

Q. Did you turn in time cards for him? I be- 
lieve was the last question. A. Yes, I did. 

Q. To whom? A. Mr. Hager. 

Q. And do you know yourself whether Harlan 
ever was paid for this second bit of work that he 
performed ? A. I don’t believe so. 

Q. Now, did you ever attempt to hire Harlan on 
any other occasion while you were on that area of 
the pipeline? A. Wesmib didk 

Q. And what was that occasion and what for, 
what purpose? 

A. Well it was—Mr. Hager had fired one of the 
men and we used him for—a couple of days to run 
one of the cats. 

Q. And was that his only employment? 
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A. Well he was later hired at the other end. [92] 

Q. But I mean prior to, I mean who hired him 
at the other end, do you know? 

A. I beheve that Mr. Crawford hired him. 

The Court: Was Mr. Harlan, I understand, was 
fired at this 

A. He just worked a couple of days but he knew 
he was going to get paid for it. He just helped out 
until they got a replacement. 

Q. Where did Mr. Harlan live? 

A. He lived at the Tok Lodge. 

Q. He was available around the job—— 

A. We lived at the Tok Lodge. 

Q. Now, was Mr. Hager ever replaced on that 
job during the time you were there? 

A. Yes, he was. 

Q. And approximately how long after you had 
commenced work was it that Mr. Hager was re- 
placed? A. Six weeks to two months. 

Q. By whom was he replaced? 

A. By Mr. Abbott. 

Q. And do you know yourself who employed Mr. 
Abbott ? A. I donot, no. 

Q. Did you ever have a discussion with any other 
partner of the Oaks Construction Company con- 
cerning Mr. Abbott’s employment? 

A. Yes, I talked to Mr. Noonan. 

Q. And was Noonan, Mr. Noonan, one of the 
partners of Oaks Construction [93] Company ? 

A. Yes, he was. 


160 COLE. Jaks, cals. 


(Testimony of Stuart E. Tope.) 

Q. Where did you talk to Mr. Noonan and ap- 
proximately when ? 

A. In his apartment in Fairbanks. 

Q. And approximately when? Did you say Mr. 
Hager left about six weeks? 

A. ‘To two months. 

Q. After you had commenced, he had com- 
menced work? A. That is right. 

Q. When was, with relation to the time Mr. 
Hager left, did you talk with Mr. Noonan? 

A. I just can’t tell you. 

Q@. Was it before Mr. Hager left? 

A. I believe it was. 

Q. What discussion did you have with Mr. 
Noonan about Mr. Abbott? 

Mr. Dunn: Objection, your Honor. We got a 
touchy one here. 

The Court: You have got what? 

Mr. Dunn: This is a touchy point of evidence. 
At least it is so as far as I am concerned. As your 
Honor knows, the whole basis of the rule against 
admission of hearsay, or one of the main reasons for 
it, it denies counsel the right to cross-examine. Now, 
the—however, testimony of a party is admitted 
freely. It is either advantageous or disadvantageous, 
either an admission against interest, are self-serving, 
but now here we have two dead parties. [94] 

The Court: Is Noonan dead? 

Mr. Dunn: Yes. 

The Court: He was a partner, I understand, and 
of course if he spoke to the other fellows, I think 
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the dead man’s rule would not apply on that 
situation. 

Mr. Dunn: Well the dead man’s rule admits the 
testimony but that is limited to an action against 
the executor or personal representative, at least 
under our Alaskan statute it is, and I do not be- 
lieve that testimony is admissible here. 

The Court: Where you mean where there is a 
dead partner his testimony is not admissible if he 
made some statement with reference to the partner- 
ship? 

Mr. Dunn: That is my contention, your Honor, 
and under our Alaskan statute I guess it is com- 
monly called ‘‘dead man’s statute’’ it is to the effect 
that in an action against a personal representative 
even an executor or administrator; I imagine it is 
a common one throughout a number of jurisdictions. 
I don’t know. I practiced only here but when you are 
suing an executor, the declarations of the deceased 
are admissible, but that is the only place so far as I 
know that our statutes mention a declaration of a 
deceased; no exception is made for. 

The Court: That is a case for personal represent- 
ative here, a statement here, suit against a partner- 
ship, and admission was made, if you can recall it, 
that, by one of the partners who is deceased. 

Mr. Dunn: That is what they’re attempting to 
show but our [95] statute says you can show these 
admissions of a dead person when you sue his rep- 
resentative. 
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The Court: Well of course that is where the 
action 1s against the dead man. 

Mr. Dunn: And it stops there? 

The Court: Yes. 

Mr. Dunn: And that throws you, according to 
my reasoning, into the rule that it mentions that 
one excludes the other, includes the other. 

The Court: The courts uniformly held. I don’t 
want to put it too strongly. Then what you and I 
are calling a dead man’s statute that dead man may 
bind where he acted for somebody else, and in this 
case, he was acting for the partnership, and not for 
himself. In other words he is not sued here but the 
partnership was sued, of which he was a partner. 
Now the question is and of course there is no ques- 
tion, but that he had bound the partnership now 
that he is dead, whether or not what he said after 
he was dead would bind the partnership, and that 
it is not only binding but whether or not what he 
may have said in his lifetime could be elicited and 
brought out before the Court. 

Mr. Dunn: That is the point. There is no ques- 
tion but what Noonan could bind the partnership in 
the ordinary course of his business but the question 
is whether or not what Noonan said to that end is 
now admissible in the light of the dead man’s 
statute, and the principle behind the hearsay rule. 
This clearly [96] deducts the hearsay rule. There 
is no way in the world, at least nobody has found 
it yet, to cross Mr. Noonan. He can say whatever 
he wants to say. 
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The Court: That will be my ruling, Mr. Dunn, 
at this time. I will take occasion to examine the 
statute. It is my judgment that the dead man’s 
statute of the Territory is such substantive law as to 
binding upon us. At the present time there is no 
jury here. [’ll admit the testimony and then if it 
appears that I made a mistake, you can ask to be 
stricken out and I, myself, will examine the statute. 
I am eager to see what provision is made in the 
statute to what we call the dead man’s—that 1s what 
the dead man statute is here. 

Q. Did you have a discussion with Mr. Noonan 
in Fairbanks then in his hotel room? Was that your 
testimony ? A. Yes. 

Q. Was—who else was present at that dis- 
cussion ? 

A. Mr. Crawford was there at one time that I 
was there. 

Q. And was that the occasion that Mr. Abbott 
was employed to come down to that section of the 
pipeline and work? 

A. Mr. Noonan said that Hager was going to be 
replaced by Mr. Abbott. 

The Court: Now, at the disposition of the dead 
man statute question here was that said in the pres- 
ence of Mr. Crawford? 

@. Was Mr. Crawford present? 

A. I couldn’t say whether he was there at that 
time or not. [97] 

Mr. Neshett: This is really not important enough 
to take a lot of the Court’s time on. If there is any 
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doubt in your Honor’s mind about it, it appears to 
me the dead man’s statute Mr. Dunn refers to has 
nothing whatever to do. 

The Court: That is my notion now, that it 
doesn’t but of course we are bound. I think that is 
not the procedure; sometimes the procedural act has 
the force of a substantive law; that is true of trying 
under the laws of Illinois now. It is substantive law 
the courts have said and not a procedural matter, 
so I think that where the courts have divided the 
competency of witnesses—I mean where the legisla- 
ture has the competency of a witness, I think that 
is a matter of substantive law and as I said, I think 
we should go on, that is if you want to go on with it, 
and if later on it appears that we made a mistake, 
why we can correct it. 

Q. Mr. Tope, did you continue to work on the 
pipeline after Mr. Abbott had replaced Mr. Hager? 

A. Yes, I did. 

Q. And did you perform—what duties did you 
perform? Was there any change in your routine? 

A. None. 

Q. Did Mr. Abbott run the job in the same 
fashion Mr. Hager had? A. Yes, he did. 

Q. And how long was Mr. Abbott there? 

A. Until the completion. 

@. Was he there as long as you were on the 
job? [98] A. Yes, he was. 

Q. And subsequently too? A. lest 

Q. Were you able or rather, I’ll ask you this: 
Did Mr. Abbott direct the drivers of the caterpillars, 
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your caterpillars that were working there in the 
clearing ? A. Yes, he did. 

Q. Were you able to direct the men yourself or 
did you attempt after your 

A. I didn’t make no attempt, no. 

Q. Now, Mr. Tope, after your first caterpillar— 
I believe vou said the first one became or was broken 
down in February of 1954. Was that cat ever re- 
placed by any other cat that you owned? 

A, “NG: 

Q. Was any other caterpillar brought in on the 
job to your knowledge? A. Yes, there was. 

Q. And do vou know which come, or who owned 
that caterpillar and who caused it to be brought in 
on the job? 

A. Well there was one brought in from Mr. Oaks 
and one brought in from Rogers and Babler Con- 
struction Company. 

@. @md-did Mr. Oaks or Mr. Crawford or Mr. 
Abbott consult you about bringing the cat in say 
from Rogers-Babler Construction Company ? 

A. We did not. [99] 

Q. When did you learn that such a eat had been 
brought to the job? A. Saw it on the job. 

Q. And did Mr. Oaks consult with you about 
bringing one of his cats in? 

A. No, he did not. 

Q. When did you learn that that had occurred ? 

A. TI saw it come up the road and saw them un- 
loading it. 
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Q. Now, during the time you were on that clear- 
ing job, were any other cats brought in to work on 
the clearing ? A. Yes, there was. 

Q. How many and if you know who furnished 
them ? 

A. There was three and they were furnished by 
McLaughlin. 

Q. McLaughlin Construction Company ? 

A. Construction Company, Inc., I guess. 

Q. And were you consulted by Mr. Oaks or Mr. 
Abbott or anyone connected with Oaks Construc- 
tion Company about those cats being brought in? 

A. No, I wasn’t. 

Q. When did you first learn that they had 
brought them in? 

A. Well they said they were going to bring them 
in and they did. 

Mr. Dunn: Your Honor, it seems to me that 
that, this is indicative of—difficulty in leaving these 
causes of action dangling here, when he claims that 
he is interested in asserting only the cause of action 
of quantum meruit. If he has asserted and trying 
to prove only quantum meruit, then if there were 
a hundred other cats on that job, it is immaterial 
to this law suit. [100] 

The Court: Well I think that counsel’s effort is 
to get away from this contract, and that is the proof, 
trend of the proof, as I see it now, so as to establish 
any claim here on the basis of quantum meruit. In 
other words he is not suing on the contract but the 
contract is here and it is in evidence, and counsel 
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put it in evidence. The parties had signed it and 
apparently part of the time they acted upon the 
contract. 

Mr. Dunn: I understand, your Honor. I have 
been missing your point. I see what you are think- 
ing. I apologize. Excuse me. 

The Court: That’s all right. Now, gentlemen, 
would it be all right to suspend now. It is 5:00 
o’clock. 

(The court recessed at 5:00 p.m., August 11, 
1958.) [101] 


The Court: Gentlemen, are you ready to pro- 
ceed? 

Mr. Nesbett: Yes, your Honor. 

Mr. Dunn: Yes, your Honor. 

Mr. Nesbett: Your Honor, I have what I believe 
are all the records that Mr. Dunn requested in con- 
nection with Stuart Construction Company, Ine. I 
understand that he is going to produce some, if not 
all, of the records that I asked for in connection 
with Oaks Construction Company. 

ie Coumt: Yes. 

Mr. Nesbett: In order not to delay the trial of 
the case, I suggest, if it is agreeable with Mr. Dunn, 
that we might make those records available to each 
other here in the court room, say between one and 
two? 

The Court: I think that is a very good sug- 
gestion. 

Mr. Dunn: I would like to have those records 
marked for identification. 

The Court: Well, in advance of your examina- 
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tion—I understand they’re available for you; they 
have to be marked if they are used in evidence, but 
I see no benefit to you if they’re made available for 
you to examine. 

Mr. Dunn: I do, your Honor. The reason— [103] 
here are two reasons. One is due to a recent hassle 
with Judge Fee in the Circuit Court; I became very 
record conscious. The other one is this: I don’t 
suppose your Honor has read the depositions that 
have. been filed. 

The Court: No, sir, I haven’t. 

Mr. Dunn: When I took Mr. Tope’s deposition, 
T went over these records and I had a very difficult 
time with Mr. Tope, and as that deposition will 
reveal, at least the way I interpreted it, there is 
some intimation there by Mr. Tope, to the effect 
that I might have taken some of those records, and 
the only way I could establish what records were 
actually produced was to direct my questions to Mr. 
Nesbett, who was more than willing and did co- 
operate with me. But that is the reason I want them 
marked for identification; I don’t want any further 
question on it. 

The Court: I see. Well, they’re in your hands, 
very well. Any reason, Mr. Nesbett? 

Mr. Nesbett: I don’t even recall any such occur- 
rence, but if we marked all the records that I have 
brought here for identification, it’s lable to prolong 
the trial for I don’t know how long. It seems to me, 
your Honor, he has gone over the records, entirely, 
once in Tope’s deposition. [104] 
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The Court: Have you a list of what you are 
turning over to him? 

Mr. Nesbett: I didn’t intend to turn anything 
over to him; I intended to make it available to him 
here. 

The Court: Under those circumstances, Mr. 
Dunn, it would not be necessary to mark them; it 
may be that you won’t want to use them at all. 
And, of course, when they're used, the observation 
is not only to make outside of the Court, but the 
reason for identifying the documents for use in the 
Court. And usually where you know what the docu- 
ment is and vou know it is identified because of its 
peculiar nature, it is not necessary to mark 1t at 
all. However, it is the practice to mark them all. 
Now then, the very fact that you have some mis- 
giving about what might be charged against you, 
they re examined here, the attorneys are all to- 
gether, why there could be no question about it, so 
I don’t want to take the time now. If you were to 
mark them all under one cover, why some of them 
could disappear, so apparently it will take a lot 
of time to mark each one separately. 

Mr. Dunn: Your Honor, I am afraid it will too, 
because they are voluminous records, but—there 
is no question at all but what, at least, a number 
of Mr. Tope’s records are going to be offered for 
evidence. [105] 

The Court: When they are, why they can be 
marked. 

Mr. Dunn: If he doesn’t offer them for identifi- 
cation, I will. 
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The Court: Well, then you can mark them as 
your exhibits. 

Mr. Dunn: And the same, of course, will be true 
of a number of mine and I am most hesitant— 
they’re going to have to—— 

The Court: The point I make, Mr. Dunn, I do 
not want to mark a lot of exhibits that merely may 
not be used in evidence; when they are used and 
when they are presented in court, why then they 
will be marked, but to simply, for the use of coun- 
sel on something that is speculative, I don’t want 
to take the time of the court to mark the exhibits 
that may not or may be used in court. 

Mr. Dunn: Well, we are not premature, your 
Honor, I am going to need them to cross-examine 
Mr. Tope. 

The Court: When you do, you ask for them and 
identify the exhibit and cross-examine him about 
it. Are you ready to proceed, gentlemen? 

Mr. Nesbett: Yes, your Honor. 


(Whereupon Mr. Tope resumed _ the 
stand.) [106] 


The Court: Is he still on direct examination ? 
Mr. Nesbett: Yes, your Honor. 
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Direct Examination 
By Mr. Nesbett: 


Q. Mr. Tope, can you describe to the Court ap- 
proximately the distance and miles that this rock 
pile area existed that you described yesterday in 
your testimony? 

A. Well, it run from about twelve to fifteen 
miles from Tok on north. 

Q. I say, can you tell the Court approximately 
in miles how far that rocky area extended—how 
long was it? 

A. Well, I imagine it was there around fifteen 
miles of it. 

Q. Now, approximately when during the year 
1954, did you get through that rocky area? 

A. Shortly after February, I think it was 
around in March, early part of March. 

Q. And were all of your eats in operation by the 
time you got through the rock pile? 

A. There was. I believe there was just one left. 

Q. And where? 

The Court: What do you mean, just one eat, one 
Caterpillar left? wy One timeétor- 

Q. You mean by “‘left’’—what do you mean by 
““‘left’’? 

A. I had three and there was two out of com- 
mission and there was one remaining. [107] 

Q. Where were the two that were out of com- 
mission ? 
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A. One was at—one had already been taken back 
to Fairbanks and one was sitting at the Robinson 
River. 

Q. And what, briefly, was wrong with the Cater- 
pillar that had been taken to Fairbanks? 

A. Well, that is the tractor that had a rod bear- 
ing through the side of the motor block. 

@. And what had happened to the other cater- 
pillar that was sitting near Robinson River? 

A. Due to extreme cold weather that they have, 
weather checks in the journals of the crankshaft 
would eat out the bearings. 

Q. Well, is that what had happened to that 
Caterpillar that was sitting at the Robinson River? 

eee Lae is eile 

@. Did you during the time clearance work was 
being done on that area, ever get either of those two 
Caterpillars back into operation? 

A. One JI did. 

Q. And which one did you get back into op- 
eration ? 

A. The one that was at Robinson River. 

@. And did you get that Caterpillar back in 
action in time to do any work on the clearing? 

ANS J clic natene. 

Q. Then, of the remaining Caterpillar that was 
in use after [108] you had gotten through the rock 
pile, how long was that cat used in clearance work 
on that job? A. To the completion. 

@. And when was that cat last used on the job? 

A. J believe around May Ist. 
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Q. Now, did you have anything to do with the 
three Caterpillars you testified concerning yester- 
day that were rented from McLaughlin Construc- 
tion, Inc., and brought up to Big Delta to work 


backward on the line? A. No, I did not. 
Q. Do you know who was in charge of those 
Caterpillars? A. My. Abbott. 


Q. And was there anyone else specifically m 
charge of the Caterpillars at the area they were 
working in? A. Mr. Allred. 

Q. Did you have anything to do with Mr. Allred 
being on the job and running those cats? 

& I did not. 

Q. Generally, how did Mr. Allred operate with 
his cats? What did he do and in what direction 
did he work on the line? 

A. Well, he was working south of Big Delta 
toward Tok. 

Q. Would that be in the general direction of 
toward where you were operating? 

A. Yes. [109] 

Q. Where your cats were. Now, when to the 
best of your knowledge did Mr. Allred and those 
three Caterpillars come on the job? 

A. When did they come on the job? 

G. Yes. 

A. Sometime in March, JI just couldn’t tell 
you the date. 

Q. Now, did those Caterpillars eventually work 
up to the area where your cats were working 
northerly ? A. Yes, 
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Q. Now, Mr. Tope, did you use a 214-ton Dodge 
fuel truck on that job? A. Mes," dik 

Q. Between what dates was that truck used 
on the job? When did you first 

The Court: Did you eall it a fuel truck? 

Q. It is a 2144-ton Dodge fuel truck. 

The Court: Yes. 

A. It was used in December, the 25th or after 
the 25th, up until May Ist. 

Q. And generally, how was it used? 

A. Well, it would distribute the fuel to the 
tractors. It would haul the grease guns and the 
oils and lubricants for the tractors. 

Q. Was that truck used every day that the 
Caterpillars operated on the line? [110] 

A. Every day. 

Q@. And do you know from your experience in 
construction what the reasonable. rental rate on 
such a truck is per month? 

A. On a new piece of equipment, which it was, 
brand-new, that—for that piece of equipment it 
would run anywhere from five hundred to one 
thousand dollars a month. 

Q. And assessing your charges for rental here, 
you have assessed eight hundred dollars for it 
per month, for that equipment. Do you consider 
that a reasonable rate for that type of equipment 
in that year? A. ail ido: 

Q. And the Ford—1948 Station Wagon, when 
did you first commence to use that piece of equip- 
ment on the pipeline clearing job? 


~] 
Cr 
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A. In January, but I just can’t tell you the 
date. 

Q. Did you testify yesterday that you bought 
that approximately a week after you commenced 
operations ? A. Somewhere in there, yes. 

@. And was it put into use on the pipeline 
clearing job immediately ? A. Yess it ‘was. 

Q. Was it used throughout the time you were 
on the job? 

A. I used it for going for parts and trans- 
porting men, yes. 

Q. Did anyone else use that station wagon be- 
sides vourself in the clearing job? [111] 

A. Mr. Abbott used it and Mr. Allred used it. 

Q. For what purpose would thev use it? 

A. Being foreman on the line, the pipeline; 
they would go back and forth along the right of 
way checking over the job. 

Q. In assessing a rental rate on that piece of 
equipment you have charged two hundred and fifty 
dollars per month; do you consider that a reasona- 
ble rental for that type equipment in 1954? 

A. I do. 

Q. Now, can you state when you first commenced 
to use the GMC pickup, which you state was on 
the job and in use in connection with the clearing? 

A. From the very beginning. 

Q. And that would be in December, would it, 
or diamiary 3? A. In December. 

Q. And what model pickup was that? What 
year—what model was it? Hs, 1962. 


176 Carl FE. Oaks, et al., vs. 


(Testimony of Stuart E. Tope.) 

(. And did that belong to you personally ? 

A. Yes. 

@. In assessing a rental rate of two hundred 
and fifty dollars per month, do you consider that 
a reasonable rental rate for the year 1954, for 
that model and type of equipment? [112] 

ie 1 do 

@. Did anyone connected with the clearance job 
use that equipment besides yourself? A. Yes. 

Q. Who and what occasions, generally? 

A. Well, it was used for various things, various 
people used it; £ could name a couple of them. 

Q: i ask you to name them. 

A. Vince Abbott and Mr. Allred. 

Q. And what would the purpose of their use be? 

A. Going up and down the pipeline. 

Q. Was that equipment on the job until May 1 
of 1954? A. It was. 

Q. Do you recognize this document, Mr. Tope? 

A. Yes, I do. 

Q. What is it, sir? 

A. It’s a statement prepared, a cost statement 
prepared by Wayne Hubbard. 

Q. Who is Wayne Hubbard? 

A. He is an accountant here in Anchorage. 

Q. And what does that statement purport to 
show ? 

A. Well, it shows the cost of operation per piece 
of equipment. 

Q. Did you furnish Mr. Hubbard any records 
to use in the preparation of that document? [113] 
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A. I furnished him invoices from the Oaks Con- 
struction Company. 

Q. And generally, what was the nature of the 
invoice—for what was the purpose of the invoice? 

A. The purpose of the invoice was for the men’s 
time and what it would cost to operate the piece 
of equipment. 

Q. Now, what equipment is listed there in that 
document prepared by Mr. Hubbard? 

A. Well, there is one Caterpillar tractor, S 23, 
and one Caterpillar 

Q. Is that one of the Caterpillars you owned 
and it was on the job there? 

me Pivad’s Ticht. 

Q. And what else? 

A. There’s a Caterpillar, 8 22. 

Q. And that is likewise a Caterpillar owned by 
you and on that clearance job? 

A. That is right. 

Q. Now 

The Court: What is the number of the first 
Caterpillar ? 

&. 5 23. 

The Court: The last one you named was what? 

de S22. [114] 

@. And were there any other Caterpillars, or 
were there any others shown on that list? 

A. § 24. 

Q. Now, does that document prepared by Mr. 
Hubbard show the cost that would have accrued 
in order to run that cat on the pipeline clearance 
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job for the number of hours claimed by you as 
compensation ? A. That is right. 

Q. What was the reason for making that cost 
of operation sheet? 

A. To get the cost per piece of equipment. 

Q. Are you claiming a rental rate, a reasonable 
rental rate on those Caterpillars that belong to 
you at twenty-five dollars per hour for every hour 
they operated on the clearance job? A. Yes. 

Q. How did you determine the number of hours 
that each cat operated on the job? 

A. Taken from the invoices of Mr. Oaks. 

Q. Were those payroll invoices forwarded by 
the Oaks Construction Company to you during 
the clearance period ? A, sThat aserigit: 

Q. And how did you use those payroll invoices 
in order to determine the number of hours each 
Caterpillar had been operated? [115] 

A. By taking the man that was operating the 
piece of equipment at the time. 

Q. In other words, your knowledge of who was 
running that equipment and the number of hours 
of wages paid to him determined how many hours 
that cat had been run. Is that your testimony? 

A. That is correct. 

Q. Now, does that cost of operations reflect 
other costs in connection with running the Cater- 
pillars, such as fuel, lubrication? 

A. It takes in fuel and lubrication, this state- 
ment here (indicating), yes. 


Stuart Constr: Co., Inc., Etc., et al. 179 


(Testimony of Stuart E. Tope.) 

Q. How was the fuel consumption estimated or 
calculated as to each Caterpillar for the hours run? 

A. Well, they have a—repeat that please? 

Q. How was the fuel consumption for each of 
the Caterpillars calculated ? 

A. From the number of hours that the cat was 
used on the job. 

Q. Well, was a figure assigned as an hourly 
consumption? How did you arrive at a figure as 
to daily consumption or total consumption ? 

A. Well, it was paid on forty gallons per day 
per piece of equipment. 

Q. And was that a figure given by you to Mr. 
Hubbard to [116] use in preparing that cost of 
operation ? A. Yes, it was. 

Q. Is there an item on that cost of operations 
entitled, ‘‘Lubrication, Prestone, and so forth’’? 

A. Yes, there is. 

Q. And what is the Prestone? 

A. It’s an anti-freeze used in the radiators of 
the tractors. 

Q. And how did Mr. Hubbard caleulate the cost 
of anti—Prestone supplies to each Caterpillar, in 
preparing that cost of operation sheet? 

A. Well, from invoices I had received from 
Mr. Bayless. 

Q. Now, did you make any allowance or calcu- 
lations in connection with extremely cold weather 
where Caterpillars would run twenty-four hours 
per day? You testified that existed for about one 
week ? A. Yes. 
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Q. What fuel allowance was made for that 
week? 

A. There was a straight twenty gallons a day. 

Q. Per Caterpillar? A. Per Caterpillar. 

Q. Now, in your opinion, does that cost of op- 
erations, or do those costs of operation sheets 
reflect the cost that would have been incurred by 
you in furnishing those cats to an operator or 
user at twenty-five dollars [117] per hour, if you 
yourself had paid the salaries, withholding taxes, 
fuel, repairs, and the miscellaneous lubrication? 

A. That is correct. 

Q. Then, is the total of that cost of operations, 
a figure that should be deducted from your total 
rental claim in this case? A. Yes. 

Q. Other than your calculations for fuel con- 
sumption per hour on Caterpillars, were the records 
furnished you by Oaks Construction Company used 
entirely to prepare that cost of operation sheet? 

A. That is right. 

Q. Your Honor, I would like to have this marked 
for identification, at least—well I will offer it in 
evidence, if Mr. Dunn objects, why he can 

Mr. Dunn: Your Honor, of course, I have no 
objection to its being offered for identification. As 
to whether or not—I want to object to admissibility 
in evidence; I want some time to study it. 

The Court: I think that is a reasonable request, 
you should have time to study it. 

Mr. Nesbett: I will give Mr. Dunn a copy, 
Your Honor. 


stuart Constr. Co., Inc., Etc., et al. 18] 


(Testimony of Stuart £. Tope.) 

The Court: What is the marking? [118] 

The Clerk: It is Plaintiff’s Exhibit 2. 

Mr. Dunn: For identification, is that correct? 

The Court: That’s right. Now, tell me, does it 
contain the type of deductions of the cost of opera- 
tion from the total rental charges, or have you got 
that on a separate sheet? 

Mr. Nesbett: No, Your Honor, it doesn’t show 
it on this sheet. 

The Court: You have it on a separate sheet, 
I assume ? 

Mr. Nesbett: J have not prepared a sheet, but 
‘I can before the conclusion of this trial. 

The Court: Well it’s all mght if the witness 
has gone over it and made the computations. Have 
you made a computation ? 

Mr. Nesbett: I have personally, yes; I men- 
tioned it in my opening statement. 

The Court: Yes, you did, I made a memo of it. 

Q. (By Mr. Nesbett): Mz. Tope, do you recog- 
nize that document? ne Wes. Ido. 

Q. What is it? A. It’s a statement. 

Q.. A statement of what? [119] 

A. This is from the rental on the equipment 
and was calculated as follows on it: 214-ton truck 
and Ford Station Wagon and GMC pickup. 

Q. Is that a statement of the total rental costs 
broken down as to each piece of equipment used 
on that pipeline clearance job of yours? 

. What’s: right. 

Q. Was that statement furnished to Mr. Dunn 
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at his request as made during the taking of a 
deposition ? A. That is right. 

Q. Does that statement reflect the total rental 
demand that you are making in this case, and 
broken down roughly as to each piece of equipment? 

A. Yes, it does. 

Q. Your Honor, we would like to offer this. 

The Court: That it the total rentals less the 
cost, is that the way—— 

Q. This would be the total rentals. This would 
be the other exhibit for identification, it would be 
the cost deduction that he made from this. 

The Court: I see, a cost deduction was not 
made on this sheet? 

@. No, sir. 

Mr. Dunn: It’s a true copy, Your Honor. 

Mr. Nesbett: I should like to offer it in [120] 
evidence, your Honor, to illustrate the witness’ 
testimony. 

The Court: You are marking the exhibit 3, is it? 

Mr. Nesbett: Exhibit 3. 

The Court: You are offering it in evidence. What 
do you say, Mr. Dunn? 

Mr. Dunn: Nothing, Your Honor. 

The Court: Very well. It may be received in 
evidence. 

Q. (By Mr. Nesbett): Do you recognize any 
of these documents? 

Mr. Dunn: Your Honor, while he is looking 
that over, J meant to suggest this earlier, I don’t 
recognize anyone in the courtroom, but I wonder 
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if it wouldn’t be wise to repeat your request con- 
cerning the exclusion of witnesses at the beginning 
of each day; none of mine were here to hear it. 

The Court: Are there any witnesses in the court- 
room in the case of United States of America for 
the use of Stuart Construction Company and Stuart 
E. Tope against Carl E. Oaks and others? Any 
witnessess in the courtroom? No answer, I take 
it they are not here. 

Q. (By Mr. Nesbett): Do you recognize those, 
Mr. Tope? [121] iis, . Nesp] do: 

Q. What are they? 

A. They’re rental agreements with an option to 
purchase. 

Q. Made with whom and by whom? 

A. The Northern Commercial Company, Fair 
banks. 


Q. And with whom? A. Pardon? 
Q. Northern Commercial Company’s agreement 
with whom? A. With Tom Downs. 


Q. Now, who is the other party to that contract? 

iN Soumart E. Tope. 

Q. Did you enter into those agreements with 
Northern Commercial Company yourself as an in- 
dividual ? A. Yeop I did. 

Q. Do they cover the Caterpillars and Dodge 
truck that you testified were used on this pipe- 
line job? A. Yes. 

Q. Are those the original of the agreements? 

A. Yes. 

Q. Your Honor, I will offer these in evidence 
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in place of the copies that I offered yesterday. 
There are four. 

The Court: Four of those contracts? 

Q. There are five, Your Honor, one is a sepa- 
rate piece of equipment. [122] 

The Court: Does it cover each piece of equip- 
ment that was used on this job? 

Q. Yes, Your Honor. 

Mr. Dunn: I would like to have, and I assume 
it can be readily done, the witness identify these 
as the equipment that was used on this particular 
project. And also, I assume it being the same 
equipment to which he has previously referred. 

The Court: Counsel just answered that question 
and said it 1s. 

Mr. Nesbett: I asked him that. 

The Court: As I understand, Mr. Nesbett, we 
have your assurance that it covers the exact equip- 
ment that was used on this job? 

Mr. Nesbett: Yes, Your Honor, and I asked 
the witness, ‘‘This is the equipment you used on 
the pipeline clearance, isn’t it? A. It is. Q. That 
you have been describing it? A. It is.’”’ 

Mr. Dunn: May I request him, ask him a 
question ? 

The Court: Yes, you may. 

Mr. Dunn: Is this the same equipment that 
you previously been talking about, Mr. Tope? 

A. The tractors? 

Q. You previously discussed equipment that you 
used on the [123] pipeline job. Now, is that equip- 
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ment the same as the equipment which is the 
subject of these agreements ? 

A. Three tractors, the rear-end control unit, and 
a 214-ton Dodge truck, yes. 

Q. The answer is ‘‘yes’’? A. Yes. 

@ Thank you. 

The Court: Now, you can mark those all as 
one exhibit. 

Mr. Nesbett: They ean be if no one has an 
objection. 

The Clerk: Four-one to three, four, five. (4-1, 
4-2, 4-3, 4-4, and +5.) 

Mer Vi: I think the easiest way, I would 
hke to know which one is 4-1, and so on? 

Myr. Nesbett: Possibly it might be easier if you 
gave the Caterpillar number furnished 

The Court: When you get it, it will be marked 
on the document, Mr. Dunn, so you will be able 
to identify it then. I take it each document sepa- 
rately just describes each piece of equipment. 

Mr. Nesbett: It does, yes, six. 

The Court: Well then, it will have a marking. 
Their markings are exhibits, plaintiff’s exhibits 4-1, 
4-2, 4-3, and 4 and 5. [124] 

The Clerk: Do they come in number, or how 
are they, in rotation? Are they by date, or 

Mr. Nesbett: I had them in no particular order 
there. 

The Court: I do not think that is important; 
the question is here that they are identified as 4-1, 
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4-2, 4-3, 4-4, and 4-5. You probably purchased them 
at different times in the contract? 

A. Yes. 

Q. (By Mr. Nesbett): Were those purchases 
made roughly between the months of June of 1953, 


and August of 1953? A. Yes. 
Q. With the exception of the Dodge truck, is 
that right? A. Yes. 


@. When was that purchase made? 

A. That was purchased in December of 1953. 

Q. All those contracts which are Exhibits 4-1, 
2, 3, 4, and 5, were entered into with Northern 
Commercial Company by you as an individual, were 
they not? A. They were. 

Q. Did 

The Court: May I inquire, was a bill of sale 
ever given to the corporation? Was it ever trans- 
ferred to the corporation? [125] 

The Court: Very well. 

Mr. Nesbett: ‘‘Letter heading of Oaks Construc- 
tion Company, Box 1452, Anchorage, Alaska, Pola- 
ris Building, Anchorage, Alaska,” as the righthand 
origin address. ‘‘March 22, 1954, Dot Lake Lodge, 
Alaska. Gentlemen: Since you have not complied 
with Article 17 of your sub-contract and the Oak 
Construction Company’s letter of 27th of February, 
1954, with regard to furnishing performance and 
payment bonds for your clearing contract with 
this Company, you are are hereby notified that 
unless you secure and give notice to this Company, 
that you have secured these bonds by 26th of March, 
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1954, the provisions of Article 15 will be enforced 
and the Oaks Construction Company will take over 
your work and complete same at your cost and 
expense. Very truly yours, For Oaks Construction 
Company, Roy 8S. Crawford, General Superindent- 
ent, signed: Roy 8S. Crawford.”’ 

Q. Mr. Tope, I will ask you when you received 
this letter? Would it have been several days after 
the date of March 22, 1954? 

A. Yes, it would. 

Q. Now, was Mr. Allred operating the three 
McLaughlin Company cats on the other end of 
the clearing line as of the time you received this 
letter? [126] 

Q. Mz. Tope, did you ever transfer this equip- 
ment to Stuart Construction Company, Inc.? 

A. I did not. 

Q. Now, what is this document, if you know? 
What is it, Mr. Tope? 

A. It’s a letter to the Stuart Construction 
Company. 


Q. From whom? 

A. From the Oaks Construction Company. 

Q. And the date, sir? 

A. The date is March 22, 1954. 

Q. Was that letter received by you? 

A. Yes. 

Q. And is it signed by anyone connected with 
Oaks Construction Company ? 

A. By Roy 8. Crawford. 
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Q. Your Honor, I’ll offer this letter into evi- 
dence. 

Mr. Dunn: May I have a minute, please? 

The Court: No objections? 

Mr. Dunn: No, sir, I voice them when I have 
them. 

The Court: Very well, the Court just made 
inquiry. It’s marked and you offer it in evidence. 

The Clerk: This will be 5, Judge Reeves. 

Mr. Nesbett: Your Honor, this is a very short 
letter and I would like to read it to [127] 

A. Yes. 

Q. Was the Rogers & Babler rented Caterpillar 
also working on the job at the time you received 
this letter? A. Yes. 

Q. How long prior to the date of this letter, 
March 22, to the best of your knowledge, had the 
Rogers & Babler cat come on the job? 

A. Around the first of March. 

Q. And did you testify that the Allred spreader, 
the McLaughlin cats came on early in March to the 
best of your knowledge? A. Yes. 

Q. Did you make any reply to the Oaks Con- 
struction Company after you received this letter? 

pee NO; lh didnt: 

Q. Do you recognize this paper? 

A. Yes; I do. 

Q. What is it? 

A. It’s a letter from the Oaks Construction 
Company. 

Q. What is the date? 
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A. 16th of April, 1954. 

Q. To whom is it addressed ? 

A. To the Stuart Construction Company. 

Q. Is it signed by anyone connected with the 
Oaks? 

o iiistsigened by» Carl E. Oaks: [128] 

©, ‘Your Honor, [’!) offer this m evidence. 

The Court: Plaintiff’s Exhibit 6? 

The Clerk: Yes. 

Mr. Nesbett: Your Honor, I should like to read 
this letter. 

The Court: Very well. 

Mr. Dunn: Excuse me one second, Buell, while 
you are doing that I would like to get this other 
one while you are reading that. May I see 5, please? 

The Olerk: Yes. 

Mr. Nesbett: Exhibit 6, your Honor, is a letter 
on Oaks Construction Company letterhead. ‘‘ Box 
1452, Anchorage, Alaska.’’ Dated, ‘16th April, 
1954. Registered Mail, return receipt requested,”’ 
typed up in the left-hand corner of the page, ad- 
dressed to: “‘Stuart Construction Company, P.O. 
Box 517, Anchorage, Alaska. Attention: Mr. Stuart 
Tope, President. Gentlemen: Your attention is di- 
rected to our letter of March 22, 1953, notifying 
you that it was the intention of this Company to 
enforce the provisions of Article XV in the event 
you did not comply with the bonding requirements 
outlined in Article XVII of your Subcontract for 
clearing work on the Products Pipeline system, 
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C. E. Project Eng. 95-507-54-1 (Contract DA-95- 
507, eng-573). 

‘‘Your apparent abandonment of the job, and re- 
moval of your [129] equipment from actual work 
on April 15, 1954, is also deemed specific grounds 
for invoking Article XV. 

‘‘Now, therefore, it is the opinion of this Com- 
pany that your not ‘proceeding with diligence and 
in such a manner as to satisfactorily complete said 
work within the required time.’ 

‘Vou are formally given notice, that Oaks Con- 
struction Company, having given reasonable notice 
in writing, now effective this date, exercises its 
rights under subcontract agreement, Section XV 
specifically, ‘To take over said work and to com- 
plete the same at cost and expense to Subcontractor, 
without prejudice to Oaks Construction Company’s 
other rights or remedies for any loss or damage 
sustained.’ ’’ Signed: ‘‘Oaks Construction Com- 
pany.’ ‘‘Signature, ‘‘Carl E. Oaks.’’ 

The Court: Did that say the machinery was 
taken off the 15th of April? 

Q. Your Honor, it said, ‘“‘Your apparent 
abandonment of the job, and removal of your equip- 
ment from actual work on April 15, 1954.’’ 

The Court: Yes. 

Q. Now, Mr. Tope, did you have ‘any equip- 
ment—rather, I’ll ask you first, when did you. re- 
ceive this letter of April 16, 1954? 

A. If it came from Anchorage, I don’t think 
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IT could have gotten it less than two or three [130] 
days. 

Q. You did receive it nevertheless, didn’t you? 

A. Yes. 

Q. At the time you received it, did you have 
any equipment working on that clearing job? 

A. wees T did. 

Q. What equipment did vou have on the job? 

A. There was one tractor and the 214-ton truck 
and a pickup. 

Q. Were vou on the job yourself at the time 
you received this letter? A. Yes. 

Q. Did your equipment remain on the job for 
any period of time after you received this notice? 

A. Any time around May 1. 

Q. Did your Caterpillar remain on the job until 
May 1? A. Yes. 

Q. Was it operating? 

Mm AS fartas I know, it was, yes. 

Q. And did your Dodge truck remain; your 
fuel truck remain on the job until May 1? 

Ay Yes; it did. 

Q. How about your—the Ford Station Wagon? 

A. Yes. 

Q. And did you, yourself, stay on the job after 
you received this letter? 

a. wYeee I did. [131] 

Q. How long after the date of—after the receipt 
of this letter did you, yourself, remain on the job? 

A. I remained right there up to the very end. 
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Q. Did you receive your foreman’s pay in the 
latter part of April of 1954? 

rm No; | diduw 

Q. Did your pay as foreman stop somewhere 
around the date of this letter, to the best of your 
knowledge? A. I believe before. 

Q. Now, what duties were you performing at 
the time this letter reached you? 

A. Well, I was expediting parts mostly. 

Q. Was Mr. Abbott still running the job for 
Oaks? A. Yes; he was. 

Q. Was Mr. Allred running his cats at the other 
end, working toward you, for Oaks and running 
the McLaughlin eats? A. Yes; he was. 

Q. And was the MRogers-Babler Caterpillar 
working in the area where you were also working? 

A. Yes; it was. 

Q. Was May 1 the last date that you have 
charged any rental on any of your equipment 
against Oaks Construction Company ? 

A. I believe it is. [132] 

Q. What did you do with your last remaining 
Caterpillar and the Dodge truck after they were 
removed from the job on May 1? 

A. I took the 214-ton truck back to Fairbanks 
and turned it into the N. C. Company. 

Q. And what did you do with the Caterpillar? 

A. The—— 

Q. Was that Caterpillar in total running order? 

eee ont wasnt. 

Q. What was wrong with it? 
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A. The starting motor was out of time. 

Q. What did you do with the Caterpillar? 

A. I finally got another eat over there and got it 
started and run it from Dot Lake to—I operated 
it myself and run it from Dot Lake to Tok Junc- 
tion. 

Q. And what distance was that? 

A. Around fifty miles. 

Q. And what did you do with the Caterpillar 
then ? 

A. Tore the starting engine off and repaired the 
starting engine. 

Q. Now, about when did you perform that work? 

A. Some time in May or June, somewhere in 
there. 

Q. Now, was the entire clearing work completed 
as of May 1, the date you took your equipment 
away from the job? [133] 

A. I think that it was about another week after 
that. 

Q. Why did you leave the job before the work 
was completed ? 

A. Well, I couldn’t get anybody to talk to me 
or anything so I just shut my equipment down; I 
had never received any money; wasn’t even receiv- 
ing a paycheck, so I just shut it all down. 

Q. Did you have any discussion with Oaks dur- 
ing the month of May about payment for the use 
of your Caterpillar or the work you performed ? 

A. No. 

Q. Did you have any discussion with Mr. Craw- 
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ford in that respect ? A. I can’t recall. 

Q. What did you do with all of your caterpillar 
equipment, all three of them? What happened to 
them? 

A. Well, the one, I took to Fairbanks, the other 
one was sitting along Robinson River. I lifted the 
motor out of it and took it down to Forty Mile 
country and had the crankshaft ground and new 
bearings put in it and fixed it up so it would run. 

Q. And did you run it or deliver it anywhere, 
take it anywhere ? 

A. Yes; I took it to—I took it down to Salana. 

Q. Now, did you, subsequent to leaving the job, 
on May 1, [134] attempt to arrange any meeting 
with representatives of Oaks Construction Com- 
pany in order to talk about your problem of pay- 
ment ? A. Yes; I did. 

Q. And what generally, what attempts were 
made and what happened ? 

A. I talked to the Northern Commercial Com- 
pany and I asked them to set up a meeting with 
Williams Bros., McLaughlin and Marwell Com- 
pany 

Mr. Dunn: Excuse me, your Honor. I don’t see 
the relevancy of this. If it’s relevant, I would ap- 
preciate it being pointed out to me. 

The Court: Well, all that is necessary is for 
him to say that he tried to get a conference. Now, 
if he got the conference, he can say that and what- 
ever happened in the conference he can disclose. 

Mr. Nesbett: All I asked was what he did to 
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try and arrange a conference and he was explaining. 

The Court: He gave some details that I don’t 
think was important and I think that is what coun- 
sel objected to. He can tell what he did and not 
what was said or done by anybody. 

Mr. Nesbett: He hasn’t quoted anyone yet; I 
was going to stop him if he started to. Were [135] 
you—— 

Q. What did you do to try and arrange a meet- 
ing with Oaks Construction Company? Did you 
say you went to the N. C. Company? 


A. Yes. 
Q. Was that for the purpose of arranging a 
meeting with Oaks? A. Yes; it was. 


Mr. Dunn: It seems to me it’s only directed to 
a demand for payment and the mere fact he files 
a suit shows demand for payment. 

The Court: Leading up to it, what was said in 
the conference would bear on the issues, whether 
there was a refusal to have a conference. 

@. (By Mr. Nesbett): Was a request made of 
Oaks Construction Company for a conference? 

A. Yes; there was. 

Q. And did you make any such request yourself 
to Oaks Construction Company? 

A. No; I didn’t. 

@. Was such a request made by Northern Com- 
mercial Company at your request? A. Yes. 

Q. Was any 

Mr. Dunn: I move to strike it, your Honor, [136] 
it is hearsay. 
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The Court: Well, I am going to let it stand until 
it appears, of course, if that is mere hearsay and 
somebody told him that, it would not be competent. 

Q. (By Mr. Nesbett): Do you know that such 
a request was made by the Northern Commercial 
Company ? A. Yes. 

Q. Wasa tentative date for any meeting set up? 

A. Yes; there was. 

Q. And during what month was this meeting 


set up? A. In August. 
Q. Of what year? A. 1954. 
Q. And where was the meeting to occur? 
A. In Fairbanks. 
Q. And did any such meeting materialize? 
AS Aedidgnat 
Q. Was there a date set for the meeting? 
A. Yes; there was. 
Q. Were you to be there? A. Yes, sir. 
Q. Did you go to the place of the meeting at the 
time [137] appointed? A. Yes. 


Q. Did a representative of Oaks Construction 
Company appear at that time? 

A. He did not. 

Q. Did he appear at any subsequent time? 

A. Yes; the day before. 

Q. And who, if you know, appeared the day be- 
fore? 

A. A gentleman by the name of Hancock. 

Q. Do you know Hancock’s position with Oaks 
Construction Company ? 

A. Office Manager. 


seuant Constr. Co., Inc., Ktc., et al. | 


(Testimony of Stuart E. Tope.) 

Q. Were you ever able to meet with any rep- 
resentative of Oaks Construction Company and a 
representative of Northern Commercial Company 
to discuss payment on this work? 

A Wo; I wasn’t. 

Q. Were—— 

Mr. Dunn: I move to strike it. Again I don’t 
see the relevancy of it. 

The Court: Well, I think it would be relevant 
as to the attitude of the parties after the alleged 
service was rendered. He says he attempted to get 
a conference and he was unable to do so; he said 
he knew about it. [138] 

Mr. Dunn: I don’t understand why the attitude 
of the parties is relevant. I think we will probably 
stipulate that they don’t lke each other by the 
time—— 

The Court: There may have been some utter- 
ance, or something was said. Now, if he attempted 
to get a conference about his claimed rentals here 
on this property and they refused to confer with 
him, I think that would be competent evidence. 

Mr. Dunn: All right. 

Q. (By Mr. Nesbett): Did you make any re- 
quest of Oaks Construction Company that they 
meet with you and a representative of Williams 
Bros. to discuss payment for work done on this 
pipeline? A. Yes; I did. 

Q. Did you receive any reply from Oaks Con- 
struction Company concerning that request? 

& J did not. 
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The Court: When did that oecur? 

Q. When did you make that request of Oaks 
Construction Company ? 

A. I made it through the Northern Commercial 
Company. 

Q. Now, was any notice—I’ll strike that ques- 
tion. [139] 

Do you, yourself, know that any meetings were 
had between Oaks Construction Company and 
Northern Commercial Company with respect to set- 
tlement of payment for the work you did do on this 
pipeline ? A. I heard of it, yes. 

Q. Well, do you know that such a meeting and 
such a settlement occurred ? A. Mee 

Q. When did it oceur? | 

Mr. Dunn: Your Honor, he is probably testify- 
ing to hearsay again; he says—— 

The Court: Well, he says he knows; he first 
said he heard about it, that would not be competent. 
Now, counsel asked him if he knew there was such 
a settlement and he said, ‘‘yes,’’ he did. 

Mr. Dunn: Well, the proper foundation, your 
Honor, is how he knows, whether he knows of his 
own personal knowledge, or somebody told hin, 
and his statement that he knew about it 

The Court: If you want to bring that out on 
Voire Dire examination, you are at liberty to do 
that. 

Mr. Dunn: AI! right. 

Q. (By My. Nesbett): Have you seen any writ- 
ten result of any such settlement? [140] 
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A. Yes. 

Q. Was a written settlement made between 
Northern Commercial Company and Oaks Con- 


struction Company? A. Yes. 
Q. And were you present during that settle- 
ment? A. I was not. 


Q. Did you know that such a settlement was 
being discussed and made? 

we Wo; I did not. 

Q. Have vou consented or assented to the set- 
tlement at any time since learning of it and seeing 
the terms of the settlement? As gl, "S11. 

Q. Mr. Tope, in Paragraph 8 of the defendant’s 
counterclaim, an allegation is made that to the 
effect that some $71,416.29 worth of advances and 
bills were incurred in connection with this pipeline 
clearing job, at your insistence and request? 

The Court: What’s the number of that? 

Q. Paragraph 8, your Honor, on page 3 of the 
counterclaim. 

Mr. Dunn: Right at the bottom, sir. 

The Court: Yes. [141] 

Q. (By Mr. Nesbett): Did you, yourself, have 
anything to do with obligating Oaks Construction 
Company in the sum of $71,416.29? 

m® Iedid not. 

Q. Do you understand fully what they mean by 
alleging that you have caused them to be—or that 
you have incurred bills and payroll advanees in 
that large sum? A. No, I don’t. 
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Q. In paragraph 10 of the counterclaim on page 
4, it’s alleged that—and I am reading it from the 
paragraph—‘‘Tn addition to said sum of $38,080.82, 
plaintiffs have pledged the credit of defendants and 
have done acts and permitted acts to be done which 
have resulted in indebtedness, which, unless paid 
for by defendants, will result in enable items and 
claims against payment and performance bonds 
which will ultimately have to be paid by defendants, 
all to the sums of not less than $6,000.00. Such acts 
of plaintiffs were wholly unauthorized by defend- 
ants, or anv of them, and wholly unjustified.” 

Q. Do you know what they mean by that allega- 
tion, Mr. Tope? Aeriedomiot 

Q. Do you admit or deny those statements? 

AS 61 einy ide 

Q. Paragraph 9 alleges that, ‘‘You owe Oaks 
Construction [142] Company $38,080.82.’’ Do you 
admit or deny that? hme | deny it: 

Q. In Paragraph 12 of the counterclaim on line 
3 it alleges that you have maligned and jeopardized 
the credit rating and business representation of the 
defendants. Do you admit or deny having have done 
any such thing? A. I deny it. 

Q. Have you ever at any time seen any account- 
ing produced by Oaks Construction Company as to 
how they themselves came out on their sub-con- 
tract in this clearing job? A. I never have. 

Q. Have you yourself been sued as a result of 
this pipeline clearing job? A. Yes, I have. 
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Q. And by whom were you sued? 

A. By Bayless or the Franklin Mining Company 
and Mr. Harlan. 

Q. And what was the nature of the suit filed by 
Franklin Mining Company, and what amount was 
involved ? 

For fuel on the pipeline clearing. 

And what amount did he sue for? 

Three thousand dollars. 

Where was that suit commenced? [143] 

In Fairbanks. 

Now, is the suit still pending, has it been 
settled, or tried? Ay No, it hasnt 

Q. What were the circumstances surrounding 
the claim of Franklin Mining Company in the 
amount of three thousand dollars? How did that 
claim arise, if you know? 

A. Mr. Bayless hadn’t been paid for his fuel 
and he asked me—said that he would—had stopped 
giving us any fuel until he had gotten some money; 
I immediately called the—Mr.Crawford in Fair- 
banks. 

Q. Who? 

A. Mr. Crawford in Fairbanks, and told Mr. 
Crawford the circumstances and Mr. Crawford came 
down and I had a meeting with Mr. Bayless and 
Mr. Crawford in the Tok Lodge. And Mr. Crawford 
said, ‘‘Oaks is making all the—paying all the bills 
and that he should have this—plenty of money. He 
has plenty of money coming.’’ And he said, ‘‘You 
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go ahead and we guarantee you all these bills. You 
go ahead and give them the fuel.”’ 

Q. Who said that to whom? 

A. Mr. Crawford said that to Mr. Bayless, and 
Mi, Bayless said, “‘I cant do that,” he saya =n 
have to have [144] some money.”’ So Mr. Crawford 
told him, he said, ‘‘A check would have to come 
from Anchorage for it.’? And I told Howard Bay- 
less—he said he had to have some money, so I told 
Howard, I says, ‘‘Well, if I give you a check for 
three thousand, will that be sufficient?’’ and he 
said, ‘‘yes.’’ And I said, ‘‘ Well, will you hold it two 
or three days until they get some money in there 
for me and so that it will clear?’’ And he said, 
‘‘ves,’? and Mr. Crawford said that there was plenty 
of money, that I had done enough clearing that 
there would be plenty enough money that would be 
there for it. 

Q. What happened to that check, did you give 


it to Mr. Bayless? A® Sedidh 
@. And was it cashed by Mr. Bayless; what 
happened to it? A. It was returned NSF. 


Q. And has it ever been paid that amount, 
$3,000, to Mr. Bayless, to your knowledge? 

m, It hasmot: 

Q. Who had been paying Mr. Bayless’ fuel bill 
for fuel used on your equipment up to that time? 

A. Mr. Oaks. 

Q. Do you know why the three thousand dollar 
bill was not paid by Mr. Oaks? [145] 

A. I haven’t any idea. 
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Q. Did you—did Mr. Oaks pay any or all sub- 
sequent bills for fuel incurred for the Franklin 
Mining Company ? 7 Mes. 

Q. And—— 

The Court: What was the date of when this 
check was given ? 

Q. Do you know the approximate date on that 
check, Mr. Tope? A. I do not. 

Q. Approximately how long after the pipeline 
job commenced did this occur? 

A. I ean’t recall. 

Q. I think we will establish it, your Honor, 
fairly accurately with another witness, Mr. Bayless 
himself. Now, what is the other suit you mentioned, 
commenced by Mr. Harlan, was that filed in Fair- 
banks District Court, also? A. Yes. 

Q. In the total amount of five hundred twenty- 
seven dollars and nineteen cents, has Mr. Harlan 
been paid the sum demanded in that suit? 

A. No; he hasn’t. 

Q. Is the suit still pending? 

A. Yes. [146] 

Mr. Nesbett: I believe that is all, your Honor, 
with exception of offering it or asking Mr. Dunn 
at this time if my exhibit 2 has been examined and 
whether he has any objection to it being accepted 
into evidence? 

Mr. Dunn: It hasn’t been examined, your 
Honor; I have been listening to the witness. 

The Court: Very well. You are through with 
direct examination ? 
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Mr. Nesbett: Yes, your Honor. 
The Court: Very well, you may cross-examine. 


Cross-Examination 
By Mr. Dunn: 


Q. Your Honor, I would appreciate a recess if 
we can have it. 
The Court: Would five minutes be plenty of 
time ? 
Q. It will give me enough time. 
The Court: The Court stands recessed for ten 
minutes. 
(A ten-minute recess was taken at 11:20 
a.m.) 


The Court: I believe you are ready for cross- 
examination, are you? 

Mr. Dunn: Yes, sir. 

The Court: Very well, the witness may [147] 
resume the stand. 

Q. (By Mr. Dunn): Your Honor, it is pretty 
standard practice in this Court to require counsel 
to stand. I would like permission to remain seated, 
if I may, while I cross-examine the witness? 

The Court: Very well. 

Q. Mr. Tope, when did you say that Stuart 
Construction Company was incorporated ? 

A. I believe around in November of 752, 

Q. Have you been president of that corporation 
sinee the time it was incorporated ? A. Yes. 

Q. Do you have a stock book to that corpora- 
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tion ? A. I have stock certificates. 

Q. Are they available in this courtroom? 

A. No; they’re not. 

Q. Where are they? 

A. They are in a safety deposit box. 

Q. Where is the safety deposit box? 

A. National Bank of Alaska. 

Q. In Anchorage? A. Yes. 

Q. In whose name are these certificates? 

Mr. Nesbett: Your Honor, I’ll object, I [148] 
don’t see the relevancy of all this. 

The Court: Well, counsel has challenged the 
corporate entity and he would have a right to make 
inquiry about it to establish it. It is still in the 
background as an entity claiming or may claim 
some interest in the lawsuit, so counsel have a right 
to ask questions about it. 

Mr. Dunn: In whose name or in what name, as 
the case may be, are these certificates ? 

A. They are in Mr. Sanders, attorney here in 
town, Stuart Tope, Bertha Tope, and Donald May- 
nick. 

Q. Your Honor, I would very much appreciate 
your directing the witness to produce those this 
afternoon. 

The Court: Well, I do not think that would be 
evidence as to whether it is a corporation or not. 
Now, that would be merely to give you information 
and satisfy your curiosity, but I can’t see where 
it would be of any material help in the case. Tf it 
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bears on the question of corporate entity then you 
would be entitled to see them. 

Mr. Dunn: I think it would, your Honor; the 
fact that—of course, if they are in existence it 
would help me, but if they are, in fact, non-ex- 
istent, it would be one of a number of [149] de- 
velopments which would tend to disprove corporate 
entity. 

The Court: You are not asking merely for evi- 
dence just for your inspection. They would be no 
benefit in the trial of the case as evidence, unless, 
as you say, the evidence shows it was not a cor- 
porate or something of that effect; I can’t see 
where they would be of any benefit, but are you— 
is it because of your challenge that it’s not a cor- 
porate entity? 

Mr. Dunn: Yes. 

The Court: Would you produce those for the 
inspection of counsel this afternoon? 

Mr. Nesbett: I’d like to say a word on that, 
your Honor; I don’t know whether he can produce 
the certificates or not. It is rather an unusual thing 
to ask a man to run around and round up cer- 
tificates that had been issued to shareholders. 

The Court: He says they are in the box down 
there. 

Mr. Nesbett: I can, and I have here receipts 
taken off each certificate showing that they were 
received by the persons to whom the certificate was 
issued at the time of issuance. 

The Court: Yes. 
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Mr. Nesbett: And that is one of the [150] 
things I thought we could handle between one and 
two, possibly. 

The Court: I was proceeding, of course, you 
would not have to gather up certificates and hand 
them to somebody else. Of course, he said they were 
in the box down there. 

Mr. Nesbett: JI don’t know whether he meant 
his wife—— 

The Court: J think a single certificate would 
be sufficient; if they are all there, bring them all 
over. 

Mr. Nesbett: There is a receipt for every cer- 
tificate issued. 

The Court: Well, ordinarily there is a stock 
book used by corporate entities and, however, the 
witness says they are in the box and it will be a 
simple matter for him to bring them over and let 
counsel see them; where I can’t see that would be 
of much benefit 

Mr. Dunn: Well, do you have your stock book 
present in court, Mr. Tope? 

A. Mr. Sanders made those stock certificates up. 

Mr. Dunn: Do you have your stock book pres- 
ent in court? 

me # domot. [151] 

Q. (By Mr. Dunn): Do you have receipts for 
those stock certificates present in court? 

The Court: I believe that counsel said that they 
were here, didn’t you, Mr. Neshett? 

Mr. Nesbett: JI did, yes. 
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Mr. Dunn: May I see those, please ? 

Mr. Nesbett: Now, this is the sort of thing, your 
Honor, I objected to as delaying the trial, because 
he has gone all through this a year ago in deposi- 
tions; he could have asked for it before the trial 
and he could go over it from one to two today, but 
no, we have to stop in the middle of a trial for it, 
is what I object to. 

The Court: Could you proceed with your cross- 
examination and examine those at a later time? 

Mr. Dunn: Yes, your Honor. 

The Court: There they are so you have got 
them. 

Mr. Dunn: T’ll want to examine the witness 
with respect to them; that’s the reason I was ask- 
ing. 

The Court: Very well. [152] 

Q. (By Mr. Dunn): Do you know how many 
shares of stock were issued, Mr. Tope? 

A. They’re on those certificates there. 

Q. Are these the certificates you are talking 
about ? A. They are. 

Q. Do those show the four stockholders that you 
named ? A. Yes. 

Q. What consideration was given the corpora- 
tion for these stock certificates ? A. Monies. 

Q. How much money? 

A. The first deposit on that, I believe, was in— 
it was to the City National Bank and, I believe, 
around three thousand dollars. 
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Q. For the stock evidenced by all of these cer- 
tificates ? A. Yes. 

Q. I'll return them to you, Mr. Tope, and ask 
you how many shares are represented by these 
stubs ? 

A. Five shares to Stuart Tope, five shares to 
Donald Maynick, and five shares to Bertha Tope, 
and one share to William Sanders. 

Q. That would be 16 shares, is that correct? 

oe Ate, 1S «correct. 

Q. Well, now the three thousand dollars that 
you [153] mentioned, was that in payment for the 
entire 16 shares? 

A. That was in—for the—for 15 shares. 

Q. Is it true then that that was for all of them 
except that of Mr. Sanders? 

mM. ‘That ise right: 

Q. And who paid the three thousand dollars? 

A. Bertha Tope and Donald Maynick and Stuart 


Q. In equal amounts? A. No. 

Q. How much did Stuart Tope pay? 

A. Stuart put in it, well, there was five hun- 
dred dollars from Donald Maynick and five hun- 
dred from Bertha and five hundred from me for 
my stock and the balance of the money T put up 
myself to make up the three thousand dollars to 
give the corporation an account. 

Q. Does this stock have a par value? 

A. I believe that is in the minutes of the cor- 
poration which are there in the courtroom here. 
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Q. Well, do you know? 

A. I offhand, I believe one hundred dollars a 
share. 

Q. And do I understand you correctly to state 
that the stock for Bertha Tope, Donald Maynick, 
and Stuart E. Tope was paid for by paying the 
amount of fifteen [154] hundred dollars? 

A. Five hundred dollars each. 

Q. Well, that is fifteen hundred dollars, isn’t it? 

A. Yes. 

Q. And it was fifteen hundred dollars, then, that 
went to pay for this stock? 

mae hats might: 

Q. Now, I—and each stockholder paid five hun- 
dred dollars? A. That is right. 

Q. How about Mr. Sanders, here? 

A. Mr. Sanders’ share was taken for services 


rendered. 
Q. To whom? 
A. I don’t understand you. 
Q. Services rendered to whom? 
A. To the Stuart Construction Company. 
Q. In the course of incorporating it? 
A. That is correct. 
Q. Your Honor, I would like to have these 


marked for identification, if I could? They are re- 
ceipts numbered one to four; four certificates num- 
bered one to four, representing the total of sixteen 
shares of Stuart Construction Company. Now, 
whether or not they will become material as evi- 
dence depends entirely upon the stock certificates, 
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whether [155] or not they’re produced. If they are 
produced then these things won’t have any great 
value. 

The Court: Of course, if the stock certificates 
are outstanding the witness should not be required 
to come up and find the stockholders in order to 
bring the certificates in. 

Mr. Dunn: That is true. 

The Court: But if they are in the vault, as he 
indicated, why he can bring those over. 

Mr. Dunn: That is the reason I asked him for 
them. May I have these marked for identification, 
please? 

The Court: Yes. 

Mr. Dunn: You are familiar with them, are 
you not? ; 

Mr. Nesbett: Yes, but I would like to ask 
how. 

The Court: I am unable to perceive at this time, 
but maybe somewhere along the line they may have 
a bearing, I don’t know. 

Q. (By Mr. Dunn): Now, what was the other 
fifteen hundred dollars, then, Mr. Tope; you said 
three thousand dollars was deposited to the cor- 
porate account, did you not? 

A. I believe it’s around that amount, yes. [156] 

Q. And the remaining fifteen hundred was what 
then? 

A. Well, just put money in there to help the 
corporation, to give it a bigger balance. 

Q. And that was your money? 
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A. It was. 

Q. Were these certificates issued on the date 
shown on the receipt? 

A. TI believe that’s in the minutes of the corpo- 
ration. I just can’t tell you. 

Q. I am not asking you what the minutes say; 
I am asking whether or not the certificates were 
issued on the dates shown on the receipt? 

A. I imagine they were. 

Q. Do you know whether or not they were? 

A. That’s quite some time ago; I can’t recall it. 

Q. If I showed you the receipts would that be 
of any aid to you? 

A. If it states on the receipt that the stock was 
issued at that time, it was issued at that time. 

Q. Thank you. 

Now, at the same time, was the money deposited 
in the City National Bank? 

A. I believe that it was. 

Q. In what account? 

A. Stuart Construction Company. [157] 
Q. That is a corporate account, is it? 
A. Yes. 

Q. Did you testify on direct examination that 
you refused to lease your cats, your Caterpillar 
tractors to Mr. Oaks? A. Yes; I did. 

Q. And you did so refuse? A. I did. 

Q. Tell me why. 

A. I didn’t hear you, sir. 

Q. Will you tell me why, why you refused to 
lease them to Mr. Oaks? 
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A. Usually, when they lease a piece of equip- 
ment, they don’t take care of it like you would if 
you were doing it yourself. 

Q. Is that the only reason you refused to lease 
it to him? A. I believe so. 

Q. Did you testify on direct examination that 
you attempted to obtain a bond from someone by 
the name of Molitor? A. I did. 

@. And did you so attempt? A. I did. 

Q. Do you know that man’s first name? 

A. Frank Molitor. [158] 

Q. Arve you sure it’s Frank; could it be Hank? 

A. Frank J., I believe; I am not positive of 
that, no. 

Q. Was he a heavy-set man or slender man? 

A. He was a very heavy-set man. 

Q. Well, this bonding business of his, did it 
have a name? mB. Wl couldut say. 

@. Was that bonding business carried on in an 
office ? 

A. That I can’t tell you. He had an accounting 
office at that time. 

Q. At what place did you consult Mr. Molitor 
about this bond? 

A. Above the Glass Sash and Door Company 
on Fourth Avenue. 

Q. In an office? A. Inve office. 

(). Did that office bear the name of any busi- 
ness? 

A. It was an accounting concern, yes. 

Q. It bore the name of an accounting business? 
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A. Yes. 

Q. Was there any sign on the door advertising 
bonding or anything like that? 
There was not. 
How did you happen to go to Mr. Molitor? 
I was told to go there. 
By whom? [159] A. By Mr. Oaks. 
Now, when was this, please? 
It was some time in December or November, 


>LObO> 


somewhere in there. 

Q. Of what year? A. Of 753. 

Q. Was it before Plaintiff’s Exhibit 1, which 
is the contract between Oaks Construction Com- 
pany and Stuart Construction Company, was 
signed ? A. It was before. 

Q. Well, now, did Mr.—you say Oaks told you 
to go there; is that Oaks himself, the gentleman 
sitting on my left? A. Yes. 

Q. Well, now, did he tell you to go there, or did 
he advise you to go there? 

A. He advised me to go there. 

Q. Well, you said, did you not, that you went 
to another company ? A. Yes. 

Q. What company was that? 

A. They were in the—I can’t recall the name 
of the outfit, but they have since gone out of busi- 
ness and they were on—in the union halls of the 
302 Union, International Union of the Operating 
Engineers [160] Building, and the Truck Drivers 
Union, and I think there was one other there, but 
they were in that building. 
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Q. Where is that building? 

A. It’s on Sixth Avenue, across the street from 
the old high school. 

Q. That would be on what street, between what 
street ? A. It would be between F and G. 
Did Oaks tell you to go there? 

He did not. 

Did he advise you to go there? 

He did not. 

To which place did you go to first? 

. I believe I went to this company I just men- 
tioned, first. 

Q. Well, did you go to any other bonding com- 
pany ? A. They’re the only two. 

Q. Well, as of that time, Mr. Tope, had you 
been in the construction business in this Territory 
about four years? 

A. Well, I had been in the construction busi- 
ness since I have been here, acting as in a super- 
visory capacity to various construction firms here. 

Q. Well, prior to this time, now, the time you 
were trying to get the bond, and your experience 
in [161] construction work, if I understand you, 
now, was limited to a supervisory capacity ? 

A. I had been in the contracting business as a 
building contractor, yes. 

Q. When? 

A. Well, in various times. It was in 1945 or °44 
to, oh, up to 749, and from 1951 through 752. 

Q. Well, what did you do—when did you come 
to the Territory; you came in 749? 
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A. That is right. 

Q. I am interested only in your activities sub- 
sequent to that time, after your arrival in the Ter- 
ritory in ’51 and ’52, were you in the contracting 
business ? Ag Pics. 

@. As a contractor or what? 

A. As an independent builder contractor—con- 
tracting building, yes. 

Did you work under contracts? 

I did not. 

Now, I didn’t say sub-contracts, Mr. Tope. 

I worked under no contract. 

Neither a prime contract nor a sub-contract? 
ING, Sie 

Now, did that situation exist from the time 
you came to the Territory until you went to work 
for Oaks, that [162] you worked under no con- 
tract ? A. I did not. 

Q. Then the situation did exist during that pe- 
riod of time, is that correct? 

A. Repeat the question, please? 

Q. Then the situation did exist during that pe- 
riod of time, is that correct? 

A. That there was no contract? 

Q. That you—I’ll repeat the question. From the 
date of your arrival in the Territory of Alaska, 
1949, until such time as you made this contract 
with Mr. Oaks, is it true that you had not engaged 
in the construction business as either a contractor 
or a sub-contractor ? 

A. Yes; J had the Tope’s Construction Com- 
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pany, yes. But I was building my own houses under 
that name. 

Q. Well, now, you are distinguishing between 
yourself and Tope Construction Company ? 

A. But as for taking a sub-contract or a con- 
tract with any other firm, I did not. 

Q. Now, is that you as an individual you are 
talking about? 

A. I’m talking about me as an individual, that 
is right. 

Q. How about this Tope Construction Com- 
pany that vou mentioned, did that take any con- 
tracts or sub-contracts ? 

Ay Wo; they did not. 

Q. How about Stuart Construction Company, 
Ine.? [163] A. Yes; they did. 

Q. Well, what contracts did Stuart Construc- 
tion, Inc., take? 

A. Well, the only one that they did was signed, 
the contract with Mr. Oaks. 

Q. All right, but prior to that time they had 
taken none, is that correct? 

ma What is right. 

@. And you had no oceasion to try to get a bond 
prior to December or November of 1953, is that 
correct ? A. That is correct. 

Q. And is the same true of Stuart Construction 
Company, Inc.? 

The Court: Would you repeat the question, 
please ? 
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Q. Is the same true of Stuart Construction Com- 
pany, Inc.? 

A. That they did not take a contract? 

Q. That they had no occasion to try to get a 
bond previous to November or December of 1953. 

A. None whatsoever. 

Q. Then it is true? A. That is true. 

Q. And—— 

The Court: Are you at a point where we might 
suspend, Mr. Dunn? [164] 

Mr. Dunn: Beg your pardon? 

The Court: Are you at a point where we might 
suspend, now? 

Mr. Dunn: It makes no difference to me. 

The Court: Yes. I will have a small matter that 
may take ten minutes after 2:00 o’clock so I am 
going to adjourn until 2:00 o’clock, but you gentle- 
men need not be here at exactly at 2:00. If you 
will be here at ten minutes after 2:00, it’s all right. 

Mr. Nesbett: I would like to see Mr. Oaks’ 
records that Mr. Dunn provided, at 1:00 or 1:15 
here in the courtroom, and, of course, the records 
I brought are available. I don’t want to take the 
Court’s time. 

The Court: I think that is very commendable. 
Have you the records here that counsel might in- 
spect them ? 

Mr. Dunn: Yes; I have a slug of them. 

The Court: It would be agreeable then for you 
to do it—you gentlemen here, it’s all right at 2:00 
o’clock, I just wanted it for your convenience. 
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Mr. Dunn: Well, your Honor, I am perfectly 
willing to turn my records over to Mr. Nesbett. I 
am not going to accuse him of taking any of them 
and [165] I know Mr. Oaks isn’t. I would prefer 
myself not to be here at 1:00 o’clock. Now, I will 
make these—I have already stored some books 
there. 

The Court: Make them available to Mr. Nes- 
bett. 

Mr. Dunn: And I’ll store some other things 
here. 

Mr. Nesbett: Well, I don’t want them, your 
Honor, I learned from experience that I might lose 
some and then I would have a hard job of ever 
explaining it; I’d rather look at them here, and 
possibly if the Bailiff is here, or if not, Mr. Dunn, 
or at least someone, so that I could look at them 
and whoever had custody of them would have the 
same books when through as they had when they 
started. 

The Court: Mr. Johnson will be here. Let the 
Court stand in recess until 2:00 o’clock. 


(The Court then recessed until 2:00 o’clock 
p.m.) 
Afternoon Session 


(The trial was continued.) 


The Court: Are the parties ready to proceed in 
the case on trial? 

Mr. Nesbett: Yes, your Honor. 

Mr. Dunn: Yes, your Honor. Mr. Nesbett asked 
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for records which I left in the court and they [166] 
keep coming up and here is some more. 

The Court: More records? 

Mr. Dunn: That I would like to deposit. 

The Court: Is the plaintiff here? The plaintiff 
is on cross-examination, I believe. 

Mr. Nesbett: Your Honor, Mr. Dunn—I have 
checked with him and he doesn’t want to stipulate 
that my exhibit, the cost of operations—I haven’t 
got the number right now; I think it is number 
2 G, into evidence without examining the account- 
ant who prepared it; and I have the accountant 
here now with his work sheets and Mr. Dunn has 
agreed that I can put him on out of order. 

The Court: Very well, you may do that. 

Mr. Nesbett: I’ll call Mr. Wayne Hubbard. 

Mr. Dunn: I’d like to make a comment, your 
Honor, in the hope of saving some time. I don’t 
know whether I will or not; I believe that is Ex- 
hibit 2 F that is in question here. 

The Court: JI think you are right about that 
and, as I understand it, the sole purpose of going 
in—of calling Mr. Hubbard is to establish accuracy, 
or, rather, the—yes, it would be accuracy or the 
amount of this deduction, the amount by which they 
are willing to reduce their claim. [167] 

Mr. Dunn: Now, we have, of course, no objec- 
tion to their reducing the claim in that amount. I 
don’t see what’s going to be served by talking to 
Mr. Hubbard. 

The Court: I don’t either. Irrespective of 
whether this proves to be accurate or inaccurate, 
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it is a matter of computation. The witness testi- 
fied what the—as I recali, what the expenses were. 
Now, then, he testified what he considered the 
rentals, so it’s purely a matter of deduction. 

Mr. Dunn: It can’t very weil go to our claim. 
We are, of course, going to set up our own costs 
on this thing and my feeling is that it would sort 
of be a waste of time. 

The Court: Well, that would be my notion about 
it, because I understand counsel made the com- 
putation; the witness testified and upon his testi- 
mony you made the computation, did vou not, Mr. 
Nesbett ? 

Mr. Nesbett: Yes, but I want Exhibit 2 in evi- 
dence for your Honor’s consideration when this 
case is closed, and if he won’t stipulate that it can 
go into evidence, I would like to put the man who 
prepared it on so I can offer it and get a [168] 
ruling. 

The Court: Is he qualified? 

Mr. Dunn: Well, then we need Mr. Hubbard if 
it is going into evidence, and it’s to be considered 
as evidence, then I want to attack the credibility 
Of i. 

The Court: Well, let Mr. Hubbard be sworn 
then. 
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WAYNE HUBBARD 
called as a witness for and on behalf of the plain- 
tiff, and, being first duly sworn, testifies as fol- 
lows on: 
Direct Examination 


By Mr. Nesbett: 


Mr. Dunn: Mr. Nesbett, these records I left for 
your inspection, do you want them to remain here? 

Mr. Nesbett: I didn’t finish going through them 
all; now I understand you have some more. Yes, 
I would like to see them. 

Mr. Dunn: Do you want them left in Court 
here? You won’t have a chance to look at them any 
more today, will you? 

Mr. Nesbett: No. 

Mr. Dunn: You have no objection if I take them 
with me? 

Mr. Nesbett: No. [169] 

Q. (By Mr. Nesbett): Is your name Wayne 
Hubbard ? A. Yes, sir. 

Q. Are you a certified public accountant? 

A. Yes, sir. 

Q. And 

The Court: First name is? 

Wayne, W-a-y-n-e, is that correct? 

That is correct. 

Could you have an office here in Anchorage? 
Yes, 

Were you contacted by me on behalf of 
Stuart Tope to prepare a certain cost accounting 
analysis of a construction job? A. Yes 


OPope 
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Q. Did you prepare such an analysis? 

A. Yes, sir. 

Q. Will you look at the paper that I handed 
you, which is a copy of Exhibit 2? I’ll hand you 
Exhibit 2 and ask you if you prepared that cost of 
operations ? me West 1 did: 

Q. Analysis? Ae Yess I did, 

Q. Did you have the assistance of any person 
in preparing that? [170] 

A. Yes; I had the assistance of Mr. Stuart. 

Q. Mr. Stuart Tope? 

A. Yes; Stuart Tope. 

Q. And did you have any records furnished you 
by Mr. Tope? 

A. Yes; I had certain records furnished by him 
and then I had other data furnished to me which 
were estimates. 

Q. Do you have the data that you used to pre- 
pare that cost of operations and analysis in your 
file and on your work sheets there before you now? 

An Yes. 

Q. Now, what records, specific records, were 
used to determine the number of hours of opera- 
tion of a given cat and the cost of operation per 
hour, per day? 

A. Well, mainly, I went through the payrolls 
which Mr. Tope indicated were for these particular 
cats which operated, and at the same time, in a 
breakdown which had been previously made as to 
the weekly time for each cat, which was evidently 
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their only record of the number of hours that that 
particular cat worked during the week. 

Q. Are those payrolls in your file folder now? 

A. Yes; they are. [171] 

Q. Are those payrolls furnished to Tope by 
Oaks Construction Company payroll statements? 

A. Let me look. (Looking for it.) Yes, these are 
a statement from Oaks Construction Company to 
Stuart Construction Company. 

Q. Was one of those statements used in each 
instance with respect to each cat to determine the 
weekly operation schedule or amount of operation ? 

A. Yes; as near as it could be determined which 
cat that this particular person worked on at that 
time. 

Q. Yes; now, how did you prepare the cost of 
fuel oi] consumption on the Caterpillars for .the 
weeks shown on your schedule? 

A. Those were given to me by Mr. Stuart. It 
was based on an average consumption of forty gal- 
lons per day and a six-day week, with the excep- 
tion of three weeks when an extra trip, whether or 
not used, twenty gallons a day, and the price which 
has been charged to the Stuart Construction by the 
Oaks Construction was used as an average for the 
price of fuel oil per gallon. 

Q. Did you obtain the payroll tax and the pay- 
roll insurance tax and the union welfare fund costs 
shown in this analysis from the Oaks Construction 
Company payroll invoices? A. Yes. [172] 

Q. As you remember—is this schedule which is 
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Exhibit 2 for Identification, does it cover each 
Caterpillar individually with a recapitulation of 
the total cost of operations as to each Caterpillar 
on page 1? A. Yes, sir. 

Q. What is that total that you arrived at, based 
on the figures contained in the three following 
pages? 

A. The grand total for the three cats was $16,- 
698. 

The Court: That’s the rental? 

A. That was the cost. 

The Court: Now, that would cover the—— 

Mr. Nesbett: Pardon me, [’ll ask him this ques- 
tion, your Honor: That would cover the cost of 
paying the cat operator’s wages, his payroll taxes, 
his insurance and union welfare fund contribution, 
as well as the lubrication, the maintenance and 
Prestone needed to keep that cat operating, is that 
correct? 

A. Yes; plus an estimation portion of parts and 
supplies purchased from the Northern Commercial 
Company, Fairbanks, of $3,232.98. 

Q. And did you go through the charges made by 
Northern Commercial Company in Fairbanks, 
made against Tope for parts furnished on that cat, 
in order to reach that figure? [173] 

A. Yes, but it was difficult to determine that 
was the exact figure used on those cats at that 
particular time. 

Q. How did you arrive at that figure? 

A. Again, Mr. Stuart, I believe, gave that to me. 


226 Carl HE. Oaks, et al., vs. 


(Testimony of Wayne Hubbard. ) 

The Court: Mr. Tope? 

A. Mr. Tope, I’m sorry. 

Q. Then the $16,698.00 would include the figure 
of $3,232.98, which would be—which would rep- 
resent the spare parts bought by Mr. Tope for the 
eats during this period, is that correct? 

A. Yes, sir. 

@. And Mr. Tope supplied that figure to you 
with respect to spare parts, did he? 


A. Yes, sir. 
Q. Did he have invoices he was going through 
there ? A. Yes; he did have some. 


Q. Your Honor 

The Court: What is the figure, the deduction 
cost, I didn’t 

Q. The total deduction from the twenty-five dol- 
lars per hour rental, your Honor, would be $16,- 
698.00. That would be what—— 

The Court: What was the total rentals that you 
claim? [174] 

Q. The total rentals for all the equipment was 
$53,620, your Honor; the total rentals claimed. This 
would be a deduction. 

The Court: And your claim is for the balance, 
deducting the $16,698.00? 

Mr. Nesbett: We claim as to the balance sub- 
ject to, as I mentioned in my opening statement, 
the fact that N. C. Company had, on their own, 
made, attempted to make an entire settlement of 
this thing with Oaks, themselves, which will come 
into evidence by the next witness. 
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The Court: Later on—— 

Mr. Nesbett: That is another ten thousand dol- 
lars that will have to be considered in some fashion 
by your Honor. 

The Court: Very well. 

Mr. Nesbett: I offer that in evidence now, your 
Honor, Exhibit 2. 

The Court: Do you want to examine the wit- 
ness first? 

Mr. Dunn: I’d like to, please. 

The Court: Very well. 


Cross-Examination 
By Mr. Dunn: 


Q. Now, Mr. Hubbard, there is—is there any 
difference between the schedules 1 A, 1, 2, and 1-3, 
as to the [175] classification of the things itemized ? 
In other words, they all contain payroll and on 
through to lubricating maintenance, don’t they ? 

We Mes, Sir. 

Q. The three schedules are identical in that re- 
spect? A. Yes, sir. 

Q. Now, with respect, then, to the three sched- 
ules, the payroll column, from what source were 
those figures of payment? 

A. The payroll itself. 

Q. The figures reflected in the payroll column 
on schedules 1—on schedules A-1 to A 8, inclusive, 
were obtained from what source, please? 

A. From the souree of the Oaks Construction 
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charge to the Stuart Construction Company, and 
which were told to me to be of the particular cats 
for those particular number of hours within that 
particular week. 

Q. Did you see records that were, or purported 
to be, Oaks’ records from which you obtained those 
figures? 

A. Oaks’ records themselves, that is to the 

Q. Or copies of them? 

A. Well, it’s an invoice of Oaks 

Q. And you obtained it from Oaks’ invoice, is 


that correct? [176] A. Yes, sir. 
Q. Do you have those invoices ? 
A. Yes, sir. 


Q. May I see them, please? (The invoices were 
passed to him.) Perhaps I can be of a little more 
aid, Mr. Hubbard, I’ll try to be. You begin with 
the week ending the 9th, January, 1954, did you 
not? A. I believe so, yes, sir. 

Q. Well, do you have that invoice, please? 

A. Week ending the 9th? 

Q. Yes. 

The Court: The 9th of what? 

Q. January 9, 1954, your Honor. 

The Court: You have copies of those invoices? 

Q. I have copies of invoices and that is what I 
am wondering whether they’re the same or not. 

The Court: I understood they were invoices sub- 
mitted by the defendant, by the defendant to the 
plaintiff ? 

Q. The plaintiffs submitted these invoices to the 
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Witness and the plaintiff says that these are in- 
voices of Oaks, as I understand it? 

The Court: That’s what I say, the Oaks—the 
defendant presented invoices to the plaintiff [177] 
and the plaintiff then submitted them to the wit- 
ness. 

Q. That is what I am trying to find out, whether 
or not those are the invoices, your Honor? 

A. Yes; I have it here. 

Q. May I see that one, please? (The invoice was 
passed to him.) 

The Court: Mr. Nesbett, does your Exhibit No. 
2 contain a statement of each invoice that—the 
amount of each invoice or just the totals? 

Mr. Nesbett: It doesn’t identify the invoice by 
any number. 

The Court: But does it show the figures, the 
amount of each invoice that is on the cost side? 

Mr. Nesbett: It would if you use schedules A-1, 
2, and 3, and consider them all, I guess; they had 
all been on one invoice for one week. 

Mr. Dunn: I return this to you now, Mr. Hub- 
bard, and ask you to keep it in front of you. I in- 
vite your attention to your Schedule 1 A and ask 
you whether or not that is concerned with a eat 
designated ‘‘S 237’? 

A. Yes, sir. 

Q. Now, comparing your Schedule 1 A with the 
invoice of Oaks, who operated Cat S 23? [178] 

A. I couldn’t tell you. 

Q@. Can't you, Mr. Hubbard? T could tell you. 
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A. Could you? Well, it could have been Wilcox. 

Q. How much money did Mr. Wilcox make? 

A. $249.93. 

q. And that is the amount you show on the pay- 
roll column for Schedule A 1, is that correct? 

A. Yes, sir. 

Q. Now, I invite your attention to Schedule 
A 3, for the week ending January 9. 

A. Yes, sir. 

Q. And where did you get that figure? 

A. That would be based on cat operator’s wages 
for fifty-six hours. 

Q. On Cat 8S 24? A. Yes, sir. 

Q. So it could have been a combination of Alli- 
son and Morgan, in order to arrive at the $249.00? 

A. Yes, sir. 

Q. Let me have your invoice for the period end- 
ing January 9, if you will, please? Your Honor, 
so we can keep this record straight, I’d like to have 
this marked for identification. 

The Court: Does it correspond with your [179] 
invoice ? 

Q. Yes, sir. I would like to have that marked 
for identification, please. 

The Court: Is it your exhibit? 

Q. It will have to be, I offered it. 

The Clerk: Defendant’s Exhibit B. 

Mr. Dunn: What is A? 

The Clerk: Well, it is this. 

Mr. Dunn: Oh, that is right, I forgot that. 

Q. (By Mr. Dunn): I'll return what is now 
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Defendant’s Exhibit B for Identification to you. 
Now, we have established, have we not, that Wilcox 
was operating 8 23? 

A. Well, I don’t know 

Q. For the week ending January 9? 

A. I don’t know how you could establish that. 

The Court: Does it make any difference who was 
operating; the question is, how much was paid, 
what the invoice showed? 

Q. All right, that’s quite true, sir. 

Well, have we established then that the operator 
of S 23, according to your Schedule A, was paid 
$249.93 for the week ending January 9, 1954? 

A. Yes, sir, for that portion that he was work- 
ing for those fifty-six hours. 

Q. And you get that information from Oaks, in- 
voice, [180] which is now Defendant’s Exhibit B, 
do you not? | 

A. No; based on the number of cat hours by 
the operator’s time, rate per hour. 

Q. Well, maybe I’m wasting time here, but I 
understood you to say, Mr. Hubbard, that you got 
those figures from these invoices of Oaks? 

A. That is true. Your hourly rate and the hourly 
rate of the cat operator. 

Q. As shown by Oaks’ invoice? 

A, Yes sir. 

Q. Well, is not the Oaks’ invoice for the week 
ending January 9, 1954, the one you now have 
which has been marked Defendant’s Exhibit B2? 

A. Well, that wouldn’t exactly be, the invoice 
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would not exactly be or tie in with the operation of 
three cats. 

Q. Well, then, you didn’t get the information 
from the Oaks’ invoices, is that right? 

A. As to which cat that they operated on and 
the number of hours that they operated on each 
eat, no, sir; it doesn’t indicate that. 

The Court: I thought it was made clear, he took 
the time of the operators and then he computed 
the time that the cat was used, the way in which he 
derived at the operation of the cats, [181] as I 
understand it. 

Q. But I understood all of that came from Oaks’ 
invoice ? 

The Court: No, sir; the testimony was, as I 
remember, it was that he took the time—took Mr. 
Oaks’ invoices as to the time of the cat operator 
and then he computed the time that the cat was in 
use. 

Mr. Nesbett: With one qualification, your 
Honor, Mr. Tope testified that he told Mr. Hubbard 
from the payroll that Wilcox, for example, was 
running S 23 so that he would know which payroll, 
for example, person to be allocated to each cat. 

The Court: Yes; that’s the way I understood it. 

Mr. Dunn: Well, where did you get the hourly 
rate from which the payroll column of your Sched- 
ule A’s were computed ? 

A. They were computed from the hourly rate 
and submitted on time slips of the Oaks Construc- 
tion Company. 
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Q. All right, where is the time slip for the week 
ending January 9, 1954? 

A. Right here, I guess. 

Q. What? A. Where is it? [182] 

Q. Yes. A. Here, sir, right here. 

Q. Well, now, what is that? 

A. The invoice and the name of the men, the 
day, the number of hours, the hourly rate, and over- 
time and the gross pay. | 

Q. Well, now, are you reading from Defend- 
ant’s Exhibit B? 

A. Yes, sir; this is the one that you just handed 
me back. 

Q. Then you got the hourly rate from Defend- 
ant’s B, which is an invoice of Oaks, is that cor- 
rect? A. Yes, sir. 

Q. Well, what is the hourly rate for the eat in 
your Schedule A 1 on Plaintiff’s Exhibit 2, which 
is there designated S 23; what’s the hourly rate 
for that cat? A. On which one now? 

Q. S 23, vour Schedule A 1? 

A. The hourly rate for straight time is 5.318; 
the overtime—I’m sorry, it’s the other way—the 
regular rate is 3.5.5 and the regular time is 5.318. 

Q. All mght. Now, how many hours did Cat 23 
work according to Defendant’s Exhibit B? 

A. 56 hours. [183] 

Q. And according to Defendant’s Exhibit B, did 
that not indicate Mr. Wilcox ran that Cat S 232 

A. Well, I’m not in a position to say. 
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Q. Well, he is the only one that made $249.93, 
isn’t he? 

A. But the other two cats are likewise with 56 
hours each. And there—which would be the same’ 
payroll, would be at the same rate of labor cost, 
would be the same for the other two cats. 

Q. Well, then, how do you account for the fact 
that the other men didn’t make as much money as 
Wilcox according to Defendant’s Exhibit B? 


A. Well, they did, Allison made more. 

Q. And he ran a eat, didn’t he? 

A. Yes. 

Q. And how about Morgan, what did he do? 

A. He ran a eat. 

Q. And how did he come out money-wise? 

A. Well, which one, Morgan? 

Q. Yes. A. Well, he came out $198.53. 

Q. He came out the poorest of the three. That’s 
true, isn’t it? He made the least? A. Yes. 


Q. Then, why do you show on your schedules 
A 1, 2, and [184] 3 of Plaintiff’s Exhibit 3, the 
same amount for each of the three cats for the week 
ending January 9, 1954; namely, $249.93 ? 

A. Oh, well, as I stated previously, I believe 
that those were the number of hours given to me 
that the cat operated. 

Q. By whom? Who gave you those hours? 

ae Mr, "owe: 

Q. Then you got—now, let me see if I under- 
stand you. Is this true, that you got the rate, the 
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hourly rate from Oaks’ invoices, but you got the 
hours worked from what Tope said? 

mw Wes, sir. 

Q. Now, is that right? A. Yes, sir. 

Q. Well, now, all of these costs then—is this 
true, that all of the costs reflected on these sched- 
ules for fuel oil, oil, prestone, and lubricating main- 
tenance are based upon the payroll column? 

A. Based on the payroll column? 

Q. Yes. A. BNo, 

@. They’re not? 

A. No; they’re based on the number of hours 
that each cat worked each week. [185] 

Q. Well, isn’t the payroll column based on a 
number of hours the cat worked each week ? 


A. Yes, sir. 

Q. So it’s the same thing, isn’t it? 

A. No, no. 

Q. Well, is there a difference? a, Ves! 
Q. Between the hours, working hours of the cat? 
A. No. 

Q. Used in computing the payroll column and 


used in computing the other column? 

@. Bot a bit. 

Q. Your—everything is based on the number of 
hours used so it won’t be the fuel oil as against the 
payroll or the oil against the fuel oil; but it is all 
based on the number of hours. 

A. It’s based upon the number of hours. 

Q. And Mr. Tope is the one who gave you the 
number of hours? 
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A. Yes; that is where I obtained those figures. 

Q. Well, is it not true then, Mr. Hubbard, that 
this is not an accounting sheet at all? 

It is merely Mr. Tope’s claim as to how many 
hours these cats worked; isn’t that what it [186] 
amounts to? 

A. Well, the number of hours and the costs of 
operating these particular cats, yes. 

Q. Based on the number of hours that Mr. Tope 
said they were? A. Yes. 

©, Whats tt) iene? A. Yes. 

Q. Now, then, Mr. Hubbard, just assume that 
the hours given in the payroll column on your 
Schedule A 1 to A 3, inclusive, of Plaintiff’s Ex- 
hibit 2 are accurate, with respect to the number of 
hours that the cat skinner operated or worked; as- 
sume they are accurate with respect to the number 
of hours worked by the operator, that wouldn’t 
tell you anything, would it; as to how many hours 
the cat ran, isn’t that true? 

A. (No response.) 

Q. Well, you don’t need to answer it; the an- 
swer is obvious. I have no further questions, your 
Honor. 

The Court: Is that all? 
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Redirect Examination 
By Mr. Nesbett: 


Q. Mr. Hubbard, didn’t Mr. Tope tell you that 
Wilcox or Morgan, or whosever name was shown 
on any weekly payroll was the operator of such 
and such [187] a cat, designating it either 8 23, 
22, or 24? A. I don’t recollect that. 

Q. Do vou know how vou assigned the time per 
week for each cat? How did you arrive at it; from 
those records and with Tope’s assistance, of course ? 

A. Yes; the number 

Mr. Dunn: Your Honor, I got to object to that 
because that is just—he certainlv has answered that. 
That was the whole point of my cross-examination, 
how he arrived at the number of hours. 

The Court: There was variance in the testimony 
so I think counsel has a right to clear it up. I as- 
sumed at first that he took the number of hours 
worked by an operator and then on that computed 
the hours in which the cat was used. 

Mr. Nesbett: That is what I understood he did, 
but I am asking, I don’t know whether he wound 
up saying 

A. Well, you can’t actually from your payrolls, 
you can’t tell how many hours your cat worked. 

Q. (By Mr. Nesbett): Well, now, I want to 
ask you, did Mr. Tope tell you that for a given 
week Wilcox, for example, was driving such and 
such a cat and that, therefore, if [1881 he was paid 
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for so many hours, the cat ran so many hours that 
week ? 

A. I don’t recollect that, Mr. Nesbett. 

Q. How did you receive the number of hours 
per week that you assigned to a given cat? 

A. Well, I received—I got them from someplace, 
but I thought it was some—— 

Q. Where did you jot them down, on your work 
sheet ? A. Yes. 

@. Under what heading? 

A. Oh, here, ‘‘Time submitted per Buell A. Nes- 
bett to Dunn.’’ That is where I took the time. 

Q. You took the time then from—may I have 
Exhibit 3? I show you Exhibit 3, does that refresh 
your recollection to any extent so that you can tell 
the Court how you arrived at the number of hours 
a given cat operated in a given week? 


A. Yes; I took it from this exhibit, here. 
@. From the pages appended to Exhibit 3? 
A. Yes. . 

Q. And who furnished you that? 

“A. You did: 

o: 


And did Mr. Tope bring it over to you when 
you started work on this job? 

A. I believe so. [189] 

Q. Very well. Look at—Mr. Hubbard, will you 
please look at Exhibit 2? A. Wee: 

Q. And what is the total number of hours that 
you have for Cat S 23, for the week ending Janu- 
ary 9? A. 956. 

Q. And for the week ending January 16? 


Souart Constr. Co., Inc., Etc., et al. 239 


(Testimony of Wayne Hubbard.) 

A. 56. 

Q. For Cat $22 for the week ending January 9? 

A. 56. 

Q. Did My. Tope tell vou that, when he gave 
you the hours per week per cat that he had used 
the payroll names to assign the number of hours 
to each cat for each week? Do you know how he 
got that—how the figures were arrived at that you 
got as representing the hours per week, per cat? 

A. Well, from the actual payroll itself, you 
couldn’t, it wasn’t indicated on there which cat. 

Q. You mean it was simply names? 

A. It’s simply names, yes. 

Orineat S «all. 

Mr. Dunn: I object to the admissibility of this 
—if I understand, and I admit I may not, but if 
I understand the testimony here, this instrument 
is not a—the fruit of accounting. It’s [190] a com- 
pilation of information that Mr. Tope gave this 
accountant. 

The Court: Yes. 

Mr. Dunn: It’s nothing but a self-serving thing; 
his testimony is already in the record; I don’t be- 
lieve it’s admissible. 

The Court: Well, it is admissible as to his claim, 
Mr. Tope’s claim, the Plaintiff’s claim, that is his 
computation so whatever it’s worth, he’d have a 
right to present it here. 

Mr. Dunn: Do I understand your Honor’s rul- 
ing, now, to be that my objection goes only to the 
weight and not the admissibility of the exhibit? 
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@ne Court: Whats rigiic. 

Mr. Dunn: Thank you. 

The Court: So No. 2 will be admitted in evi- 
dence for whatever it is worth. Now, are you ready 
to resume your cross-examination ? 

Mr. Dunn: Yes, sir. 


STUART E. TOPE 
resumes the stand. 


Cross-Examination 
By Mr. Dunn: 


Q. Mr. Tope, did you find the stock certificates ? 

A. Beg your pardon? 

Q. Did you find the stock certificates? 

ae es. 30) 

Q. May I see them, please? (Mr. Tope passed 
them to him.) How many are there here that you 
are handing me? A. Two. 

Q. Are these the only ones that were in your 
safety deposit box? 

A. They are the only ones in the safety deposit 
box. 

They were the only ones vou found then? 
Beg your pardon? 

They were the only ones you found there? 
They are the only ones there. 

Well, they’re not there now, is that the only 
ones Piiat were there when you went there during 
the noon hour? A. I didn’t go there. 

Q. Who did? A. My wife went there. 


BOPOPO 
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Q. And you don’t know, is that right? 

A. Beg your pardon? 

Q. And you don’t know if there are any others 
there or not, is that true? 

A. No; I just don’t know. 

Q. May I see Plaintiff’s Exhibit 4, please? 

The Court: Are those the rental purchase con- 
tracts ? 

Q. Yes, sir. Mr. Tope, what kind of a [192] 
financial position were you in when you were ne- 
gotiating this contract on behalf of Stuart Con- 
struction Company, if you wish to distinguish be- 
tween them, and Oaks Construction Company ? 

A. You will have to repeat that; I didn’t hear 
the first of your question. 

Q. At the time of the negotiation of Plaintiff’s 
Exhibit 1, this contract A. Yes. 

Q. what kind of financial shape were you in? 

A. Very poorly. 

Q. How about Stuart Construction Company, 
what kind of financial shape was it in¢ 

A. About the same. 

Q. How do you account for the fact that you 
got such extensive credit with the N. C. Company ? 

A. The equipment worked ever since I had it 
up until the time that that contract was signed; I 
assigned all monies that that equipment made to the 
N. C. Company. There was a job done with the 
Monard Construction Company which T assigned 
to the N. C. Company the full amount, and the 
other was with the Oaks Construction Company, 
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on his Salana job, which J assigned all of it to the 
N. C. Company, and the money was paid to [193] 
the N. C. Company already. 

Q. Was that true from the time you signed the 
first of those rental purchase agreements? 

Aw) Waat is trie: 

Q. Well, now, what work was it that was as- 
signed to the N. C. Company, or under the pro- 
ceeds of what work? There was the Salana. 
Salana? 

Yes; there was the Salana job with Oaks? 
Yes. 

And when was that? 

That was in the summer of 1953. 

About how long, between what period of 
ae did that job last? 

A. I just couldn’t tell you the exact time. 

Q. I realize that. 

A. I believe it started in August and Septem- 
ber—started in August, then one of the cats went 
to Tonsina for MK for a very short period of two 
weeks, I believe. And the other cat was brought 
into Anchorage and Mr. Oaks used it over here 
on a job on Tudor Road. 

Q. Well, now, you are being more than gener- 
ous, Mr. Tope, with your information, but just how 
long did this Salana job last? It began in August 
of 1958, and [194] terminated approximately when ? 

A. I don’t know when the job began, because 
the cat—the job had already been started hefore 
my equipment was moved in there. 


OPOorpopr 
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Q. I mean your work on the job began approxi- 
mately in August of 1953? Did you not so testify? 

A. Yes. 

Q. And your work on the job continued how 
long? 

A. I don’t know; I just leased the cats to him; 
I had no part of the contract. 

Q. Well, how long did you lease to him, who- 
ever it was, from when to when? 

A. I can’t remember the date; I just don’t 
know. 

Q. You don’t have any idea how long it was? 

A. J just do not know, no, sir. 

Q. And vou don’t have any idea how much 
money was paid N. C. Company, do you? 

A. I could go back through records and find it. 

Q. Do you have the records here? 

A. They should be. 

Q. I don’t doubt that. 

A. I think it’s on that financial statement that 
is made there, I believe. 

Q. Which one is that? 

A. The financial statement was made in 1954, I 
believe. [195] 

Q. Which one are you talking about, the one 
Morlan prepared? A. Yes. 

Q. If that will help you, that is a copy of it, 
isn’t it? I believe you have the original of it, do 
you not, if you prefer to refer to that? 

a. “Yes. 

@. Would you prefer to refer to the original? 
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A. I believe Mr. Nesbett has it there. 

Q. I imagine he does. It doesn’t show on this 
statement. Are you questioning this now, the authen- 
ticity of that statement that I showed you? 

A. You will have to speak a little plainer 
English to me. 

Q. Do you believe that is a true statement? Are 
you questioning whether or not that is a true copy 
of the original ? 

A. No; I am not questioning it, no. 

@. Do you believe it is a true copy? 

A. Iam pretty sure it is, yes. 

Q. Thank you. 

And then you had a job with MK, did you? 

A. No; I leased the cat for a couple of weeks; 
they wanted it for just a very short time. 

Q. About a 2-week job with MK? 

A. Yes. [196] 

Q. Well, now, with this Salana matter and the 
MK matter, the 2-week matter, was that the only 
income from these cats? 

A. No; there was one other short-time job with 
McLaughlin in Tok, on the Tok Cut-off. 

Q. About how short was that job? 

A. I believe I received $900.00 on that, I’m not 
positive of that. 

Q. Is that the only work that that equipment 
had then, from the time you got it until you went 
to work for Oaks? 

A. In Big Delta, I was working for the Munter 
Construction Company and I was on their pavroll 
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as an operator, operating one of these cats, and 
the rental was assigned to the N. C. Company, but 
it was not deducted. My wages was not deducted 
from the rental. And at night, I would walk this 
eat across a river up there and do a little clearing 
at night so that I could meet my expenses. In other 
words, I was working about 18 hours a day. 

Q. Well, how long did you work—was this 
Munter, did you say? A. Yes; Munter. 

Q. How long did vou work for Munter? 

A. I think it was around about a two months’ 
job, two and [197] one-half, something like that. 
The total amount of the cat rental to the N. C. 
Company was around thirty-three hundred dollars, 
and if I remember correctly, that amount of as- 
signed monies from the Salana job by Mr. Oaks 
was paid to the N. C. Company, fifty-six hundred 
dollars, I believe, something in there. 

Q. Well, then, all together, the—from the time 
vou signed these rental purchase agreements until 
you went to work for Oaks, vou received, or rather 
the N. C. Company received approximately 
$8,900.00, is that right? 

A. Somewhere in there. 

Q. Now, then, during that same period of time, 
you worked two months for Munter, is that cor- 
rect? 

A. That’s what I say, I just can’t—I think it 
was a month, six weeks, two months, somewhere in 
there; it was over a month’s time. 
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Q. Did you, as an individual, work any place 
else during this same period of time? 

A. When I was working for Munter? 

Q. No; from the time that you signed these 
rental purchase agreements, the earliest of them 
with the N. C. Company, and the time you went to 
work for Oaks, did you work for anyone besides 
Munter? [198] 

A. No; I just worked for—I just leased the 
equipment to Mr. Oaks. I was not—— 

@. And that was all assigned to the N. C. Com- 
pany, wasn’t it? A. “Wes, {sir. 

Q. Now, when was this hourly rate that you 
allege Oaks said he’d pay you, agreed upon, Mr. 
Tope? A. I beg your pardon? 

Q. When did you and Oaks agree upon the 
hourly rate of rental that you claim you and he did 
agree to? 

A. We did not agree to any rental or hourly 
rental. He just said to go up there and work on 
an hourly basis and if anyone asked him—anybody 
on the pipeline asked me who I was working for, 
I was working for him. 

Q. Did anybody ask you? A. No. 

Q. Well, you do testify, do you not, that Oaks 
agreed that you would be paid for your equipment 
on an hourly basis? 

A. Yes, but we didn’t agree to any hourly rate. ' 

Q. You agreed on an hourly basis, but not an 
hourly rate? 
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A. Hourly basis would be the same thing, would 
it not? 

Q. Well, I don’t know; I’m trying to get infor- 
mation [199] from you. Do you now testify that 
Oaks agreed to pay you for your equipment at so 
much an hour? 

A. Well, I took it for granted that when he said 
to go up there and work on an hourly basis that 
he would pay me on an hourly basis, yes. 

Q. All right, then Oaks said, ‘‘I’] pay you on 
an hourly basis,’’ and you said, in effect, ‘‘I ac- 
cept.’’ Is that correct? 

A. Well, I don’t know whether that was said 
or not, I just don’t recall what was said then. 

Q. Well, did you refuse his offer to be paid on 
an hourly basis? A. Doge] didi ty 

Q. Then you did accept? AY Yes. 

Q. Now, when was that hourly basis agreed 
upon? A. Some time in December. 

Q. Of 1953? A. ‘That is correct. 

Q. How long before Christmas was it? 

A. Well, I believe it was talked about between 
the—some time after the first of the year—or after 
the first of the month, after the first of December. 

Q. Well, that would necessarily follow that it 
was in December, Mr. Tope? [200] 

A. Yes, but some time after the first of Decem- 
ber. I should say between the Ist and 15th of De- 
cember. 

@. Between the Ist and 15th? m l'digay. 

Q. Now, do I understand your testimony cor- 
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rectly to the effect that while an hourly basis was 
agreed upon, no hourly rate was agreed upon? In 
other words, is it your testimony that Oaks said, 
‘‘T’ll pay you by the hour,’’ and you agreed to it, 
but nobody said how much an hour? 

A. Only on the contract; on the contract it was 
agreed as an eighteen dollar an hour, as long as it 
went along with the rest of the contract, yes. 

Q. Yes what? I mean I don’t understand your 
answer at all, Mr. Tope. My question is this: Is it 
your testimony that Oaks offered to pay you on an 
hourly basis and that you accepted it but that no 
hourly rate was agreed upon? 

A. I said on the contract. 

Q. iI know what you said. 

A. There is an eighteen dollar an hour, per hour 
on the contract and that eighteen dollars went along 
with the contract because it 

Q. Well, you did know, didn’t you, you didn’t 

go [201] along with the contract? 


A. Pardon? 
Q. You didn’t go along with the contract, did 
you? A. No; I didi: 


Q. All right. I’m talking about you. 

A. We based tha 

Q. Look, Mr. Tope, it looks to me like we are 
making a mountain out of a mole hill. The only 
thing I’m asking you is, did you and Oaks agree 
upon a figure? A. We did not. 

Q. In dollars and cents to be paid per hour? 

A. We did not. 
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The Court: Are you referring now to his wages, 
that $250.00 a week, or 

Q. No, sir; I’m referring to the rental. 

The Court: This equipment? 

Q. Equipment rental, yes. 

So you agreed that you had been paid by the 
hour for this equipment, but not how much an hour, 
is that right? A. That is right. 

Q. Now, did you make any agreement as to 
who'd pay for the maintenance on the equipment? 

A. No; we didn’t. [202] 

Q. Did you make any agreement as to who 
would pay for fuel oil? AN. es: 

Q. What did you agree upon on the fuel oil? 

A. Mr. Oaks said he would pay all the bills. 

Q. Except maintenance? 

A. He didn’t—I don't believe he was—mainte- 
nance is—wasn’t mentioned. 

Q. Fuel oil, was fuel oil mentioned? 

A. That is, to operate the cat you had to have 
fuel oil. 

Q. I agree with that. Was fuel 011 mentioned? 

A. Yes, it was. 

Q. And what was said about fuel oil? 

A. That he’d pay all the bills. 

Q. Is that the only mention that was made to 
fuel oil? A. As far as I know. 

@. Was any mention made of lubricants? 

A. I don’t believe so. 

Q. Was any mention made about hauling the 
eats up there? 


250 Carl E. Oaks, et al., vs. 


(Testimony of Stuart E. Tope.) 

A. He made some kind of a deal with Mr. Tony 
Gillespie 

Q. No, now, I’m talking about a deal that you 
say you made with Oaks? [203] 

Mr. Nesbett: I object, let the witness answer the 
question, your Honor. 

Mr. Dunn: That is all I want him to do, your 
Honor. 

Mr. Nesbett: He interrupted before 

The Court: Huis answer was there was some sort 
of arrangement made with somebody. 

Mr. Dunn: With Gillespie, your Honor. It is 
obviously not responsive because my question is re- 
lated to the contract that he alleges he made with 
Oaks. 

The Court: Now, is this the contract in modifi- 
cation of the main contract? 

Mr. Dunn: I don’t know; I am trying to find 
out just what this man does contend. 

The Court: Well, he hadn’t finished his answer 
and it may be that the answer would be that the 
rest of it would answer your question. Had you 
finished your answer ? 

A. He made some kind of a deal with Mr. 
Gillespie to haul that equipment up there, but what 
deal he made with him, I do not know, but there 
was a charge to be made back to me for the hauling 
of the cats to Tok. 

@. You were to pay then according to the agree- 
ment [204] you say you had with Oaks, you were 
to pay for getting the cats on the job? 
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A. That is correct. 

Q. Now, who was going to furnish the men to 
run them? A. My. Oaks. 

Q. And how much was he going to pay them, 
pay the man? 

A. He would have to pay the regular scale. 

Q. What did he agree with you on? 

A. He didn’t agree on anything with me. 

Q. He didn’t agree with you one way or the 
other on that? A. “No, sit: 

Q. Now, let me ask you—let me go over this, I 
want to be sure I understand it before I start ask- 
ing you questions on it. Now, what I’m interested 
in is the contract that you claim you made with Mr. 
Oaks. And by ‘‘vou’’ I mean Stuart E. Tope. 

Mr. Nesbett: JI will object to long speeches to 
the witness; after all, he has an opportunity to ask 
him questions. 

The Court: The question ought to be asked and 
see if the witness can answer it. 

Mr. Dunn: Is this the contract that [205] you 
made with Mr. Oaks, that you would furnish him 
three cats, a 214-ton truck, a Ford station wagon, 
and a pickup at so much an hour, although no 
hourly rate was agreed upon, hor was any agree- 
ment made as to who would maintain the equip- 
ment; nor was any agreement made as to fuel oil, 
except that Oaks said he’d pay all the oil bills, nor 
was any agreement made with respect to lubricants, 
except that Oaks said he would pay all the bills; 
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that you would pay to get the cats on the job and 
that Oaks would furnish the men? 

A. You will have to repeat. 

Mr. Nesbett: I object to the question as too long, 
compound, and almost unintelligible. 

The Court: Well, I think I see what is the object 
of the inquiry; there was an original contract and 
apparently the parties started on that contract. The 
terms of the contract were such, this plaintiff take 
over the clearing of the space there for probably 
one hundred miles. Now then, apparently neither 
party proceeded on that contract. The plaintiff had 
not been able to give bond and then there must have 
been some sort of an understanding, or else the 
suit [206] proceeds in a sum set, that is an assump- 
tion that since the plaintiff and the defendant used 
the cats, used the equipment, that he is bound to 
pay something for it, and you fixed it at around 
twenty-five dollars, and the testimony showed that. 
Now, counsel is trying, even deferring to find out 
whether or not there was an oral contract inde- 
pendent of this written contract. I think that is 
what you are after. 

Mr. Dunn: I would like to restate that; I would 
like to find out if this witness claims there was an 
oral contract. 

The Court: That’s right, exactly, for the use of 
the cats independently of this original contract, but 
apparently was never carried out. 

Mr. Nesbett: The reason I objected to the ques- 
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tion, your Honor, it was probably fifteen or sixteen 
lines long and incorporated in one question. 

The Court: Suppose we shorten the question 
and find out whether or not there was any sort of 
an understanding between the parties independently 
of this written contract. He would have a right to 
modify the written contract in an oral agreement, 
if they wanted to, as far as I know, unless the law 
in the Territory forbids that. [207] 

ete Me. Dunn): I'M shorten it, your 
Honor; I was actually tryimg to help the witness. 
What were the terms of the contract made be- 
tween you and Oaks? A. Orally? 

Q. Did you make any contract with him besides 
an oral contract? 

A. We had—Mr. Oaks and I, when we first sit 
down to that contract 

Q. First, Mr. Tope, answer the other question. 
Did you make any contract with him besides an 


oral contract ? 

Ae Where was a signed contract. 

The Court: Did you say besides the oral 
contract ? 

Q. Besides an oral contract, yes. 

A. I signed a contract, yes. 

Q. You are a party to that contract? 

A, Wes. 

Q. Is that the one that is in evidence as Plain- 
far s exhibit 1% A. ‘That is correct. 

Q. All right, now ignore that one. Did you make 
any oral contract with Mr. Oaks? 
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A. At the time that contract was signed? [208] 

Q. Now, I believe you can answer that yes or no. 

The Court: Well, subsequently to signing the 
contract, the original contract—now, if I may in- 
terpolate here, the original contract was a written 
contract; it was never carried out. Now, your point 
is that, after that was there an oral contract be- 
tween the parties. Is that what you wanted? If they 
made an oral contract before it was merged into the 
written contract? They would have a right subse- 
quently to modify it orally if they wanted to. Now, 
the question is: Did they make an oral contract 
subsequent to the signing of that original written 
contract? Is that what you desire to know? 


(No response to the Court’s question.) 


The Court: You bring out the questions in your 
own way, not in my way. 

Mr. Dunn: (Long pause): My question, your 
Honor, is whether or not there was an oral contract 
between Tope and Oaks Construction Company. 
Now, this written contract, | contend, was between 
Tope and Oaks Construction Company only by 
virtue of there being no difference between Stuart 
Construction Company and Mr. Tope, individ- 
ually. [209] 

The Court: Yes, I understand that. 

Mr. Dunn: And—— 

The Court: Suppose you go ahead and ask the 
witness in your way to bring out whatever infor- 
mation you want. 

Court stands in recess for ten minutes. 
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(A ten minute recess was taken at 3:30 p.m.) 


After Recess 


Mr. Dunn: [ think I had best make an explana- 
tory statement 01 possibly more accurately answer 
the question that you asked me, as to what I am 
trving to establish. 

The Court: Well 

Mir. Dunn: In this line of questioning with the 
witness—— 

The Court: Maybe I can clarify it. We are not 
getting anywhere in the case. Now, as I understand, 
counsel has abandoned this written contract and 
proceeding upon the theory of quantum meruit. 

Mr. Dunn: Oh, here, yes. 

The Court: Yes. Now then the only question 
here is whether there is any understanding between 
the plaintiff and the defendant as to the right of 
the—as to the use of plaintiff’s equipment [210] 
by the defendant; that is the only issue in the case. 

Mr. Dunn: Well 

The Court: Whether there is any understanding, 
and if there wasn’t, whether he went on and used 
it—and I understand that counsel is, they’re suing 
upon basis of quantum meruit—whether the plain- 
tiff, whether they’re entitled to anything. So that 
makes the issue a very simple one. And he, I under- 
stand the witness is confused as to whether there 
was any oral understanding, and it would be a 
simple matter to ask whether there was any under- 
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standing between him and the defendant for the use 
of the equipment by the defendant. The defendant 
apparently took charge of it; that 1s his testimony; 
I don’t know what the defendant will show, but the 
defendant took charge of it. Now, when he took 
charge of the equipment apparently it was sup- 
posed that ultimately this bond would be executed, 
that is, whether the condition precedent would be 
observed. Now, the question is, and the only ques- 
tion to this witness to answer is: Whether there 
was an understanding that he was to be compensated 
for the use of this equipment. He [211] was on the 
payroll himself at $250.00 per week; his equipment 
was used and whether there was an understanding, 
or no understanding, at least that 1s—up to this 
time that is the question in the case. 

Mr. Dunn: Well, youx Honor, our contention, 
you see, is this: Of course, we haven’t proceeded to 
prove our case. 

The Court: No, sir, I understand that; I’m only 
speaking from the plaintiff’s viewpoint, as to what 
he is saying about it. 

Mr. Dunn: Well, you see, he has said that this 
written contract is an nullity. Now, we don’t agree 
with that. 

The Court: Well, exactly, so you go on and try 
the case and let’s get along with it, because we are 
using a lot of time here and not getting anywhere. 

Mr. Dunn: Well, I just thought I could be of 
help. 
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The Court: I thought I could be of help, but 
apparently I can’t, so I’d like to proceed. 

Q. (By Mx. Dunn): When did you talk to Mr. 
Olday about getting a [212] bond? 

A. Sometime in December. 

Q. When in December ? 

A. It was before Christmas. 

Q. Can you place it any more accurately than 
that? , Mecannot. 

Q. Between the 1st and what date? 

A. I can’t tell you that, because I just don’t 


remember. 
Q. Was it before or after the written contract 
was signed ? A. I can’t tell you. 


The Court: He told us one time before that he 
thought at one time this contract was signed on 
December 17, 1953, as I remember. Before, I 
thought the witness said he talked to Mr. Olday 
before he signed the bond about that—the condition 
precedent. However, he says he doesn’t remember 
and he is the one that should testify, not me. 

Q. Did you testify on direct examination that 
you talked to Olday before you signed this contract 
on December 17? 

A. I believe that is correct, now that I think 
of it, yes. 

Q. You’re pretty sure of that now? [213] 

m iim pretty stife, yes. 

Q. Did you testify on direct examination to the 
effect that you had a “run-in”? with Hager and 
you ‘‘went to bat,’’ using the term of “going to 
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bat,”? was arguing it out? Did you so testify on 
direct examination ? A. Yes. 
What did you mean? 
Well, that’s arguing about it. 
Well, did you have much trouble with Hager ? 
Not a whole lot. 
What was the trouble about? 
Well, he was running the job and that was it. 
You had trouble with him over that? 
ies cu 
When you say, ‘‘went to bat’? do you mean 
that you merely argued with him over who was 
going to run the job? 

A. Well, the way the operation was going—— 

@. You argued with him then over the way the 
operation was going? A. Correct. 

Q. Well, how did you think it should go? 

A. Well, if I was allowed to run the job, I think 
I could have made it go a whole lot faster. [214] 

Q. You thought you were a better man for the 
job than Hager? 

A. After seeing his operation, yes. 

Q. I take it, you didn’t think very much of 
Hager? 

A. Well, he’s all right in his place, I guess. 

Q. But that wasn’t his place? 

A. I don’t believe it was. 

Q. Well, didn’t you say that you had so much 
trouble with Hager that you took the matter up 
with Oaks? A. Mes. 


OPrOororope 
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Q. Was that, again, over who was going to run 
the job? 

A. It was—I just told Hager who was going to 
run the job and that was it. 

Q. That is not what I asked you. What I asked 
you was whether or not the matter you took up 
with Oaks was the question of who was going to 
run the job? A. THamsmeht. 

Q. And you felt you should? 

A. Well, I thought I should, yes, beg foreman. 

Q. Were you glad when Hager left? 

A 6 won't say that, no. 

Q. Did you testify on direct examination that 
when Abbott came on the job things were just the 
same [215] as they were when Hager was on the 
job? A. Just about the same. 

Q. Did you have to ‘‘go to bat’’ with Abbott too? 

A. I gave up from there, when Abbott came on 
the job. 

Q. Then, you didn’t have to “‘go to bat’’ with 


Abbott? A. There was no use. 
Q. Well, did you have to A. No. 
Q. You didn’t then? Ay UNo. 
Q. Did you have any words with Abbott? 
A. Not that I can recall. 
Q. You got along fine with him, then? 
A. As far as I know, yes. 
@. Hager was the only one that you had any 


trouble with? m®.. That’s»right: 
Q. How about Mr. Crawford? 
A. I got along with him to a point, yes. 
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Q. What point was that? 

A. Well, that was after the job was over. 

Q. You got along fine all through the job? 

A. Yes, I wouldn’t say real fine, we argued 
considerably. 

Q. What did you argue about? [216] 

A. Oh, the berm, mostly, of tramping the berm 
down. I asked him to be able to move up into a 
better area around this rocky area and he refused 
to let me go. 

Q. You say you argued considerably with him? 

A. Yes. 

Q. How did you think that right of way should 
be cleared, Mr. Tope? 

A. At one time I suggested to Mr. Noonan that 
the berm should have been piled. 

Q. Well, now, just a minute, now my question is: 
How did you think the right of way should be 
cleared? I don’t care who you told about it, I just 
want to know how you think it should be cleared ? 

A. It should have been—the berm should have 
been made and—well they should have shcked out 
thirty feet of that run right of way and the debris 
was to be piled in a berm, but not walked down, 
tramped on, in other words; and that should have 
been done all the way through the whole thing until 
the summer time and then started back and walked 
your berm down. he way it was done, it was put 
into a berm with all this snow in there and this 
tundra and the tundra [217] acted as an insulation 
and I went up there two years later and uncovered 
a pile and there was snow still under it. 
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Q. How did you think that overburden should be 
knocked down? Anvthing wrong with the way they 
did that; you objected to the way they piled it 
upright? 

A. Well, the way that they asked you to walk 
it down with the equipment when you couldn’t even 
get up on the piles. 

Q. You objected to the packing, did you object 
to anything else? A. Yes. 

Q. What? 

A. I objected to working in that rock pile and 
going around to a better area and then coming back 
and working that when the snow was melted down, 
yes, I did that. 

Q. Did vou have any special ideas on how to get 
that overburden off? 

A. Well, there was one way of doing it and that 
was just with the cats. 

Q. Well, you can 

A. You mean in the rocky areas, is that what 
you are referring to? [218] 

Q. No, I am speaking of the over all section. 

A. Just with the cats is all. 

Q. Well, aren’t there different ways of using 
the cats? 

A. Yes, there are. You could have walked it 
down and then angled your blades and pushed it 
off to the sides. 

Q. What do you mean 

A. And you could have taken it and just knocked 
it over as you went and pushed it off to the side. 
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Q. In any event you used the blades to knock 


it down? Awe ‘Tiiat’s right 

Q. Did you place a bid on this section of the 
line? A. Did I place a bid on it? 

Q: Yes. A. Yes, db thie Iedid. 


Q. How much did you bid? 

A. Six and a half cents a foot. 

Q. Did you bid it on any particular section or 
did you just bid for a hundred miles? 

A. Ibid on the section of between Tog and Big 
Delta. 

Q. The section you got? 

A. Yes, 96 miles, I believe. [219] 

Q. How did you come to choose that section? 

A. Well, at first, they thought it was a much 
easler section to do. 

Q. Well, how did you come 

A. Well, that’s exactly what I’m saying. I 
figured that that was a pretty easy section to go 
through. 

Q. You thought it was easy? 

A. Yes, and I walked up part of it, and flew 
over it once and it didn’t look too bad, but I run 
into complications that was in the rocky area. 

Q. Well, now, did you fly over the rest of it in 
choosing this particular section? 

ma Nopiindiduce 

Q. This is the only section you flew over? 

A. WWat’s right. 

Q. Well, I don’t understand that, Mr. Tope. If 
you were trying to pick the easiest section, why did 
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you fly over just one? A. Pardon? 

Q. If you were trying to pick an easy section, 
why did you fly over just one? 

A. Just once? 

Q. Just one section? 

A. Just one section? [220] 

@. Yes. 

A. Well, because I was—Mr. Oaks told me that 
would be the easiest section on the whole line. 


Q. So that is the reason you chose it? 
A. It’s possible. 

Q. Is it? A. Not altogether. 

Q. Now, what milepost did you begin? 
A. Ido not know. 

Q. It was Tok, was it not? 

A. Yes, it was a few miles out of Tok. 
Q. Which way? A. North. 

Q. Northwest? 

A. 


Yes, at the start of the job it would be north- 
west, yes. 

Q. You said you had 96 miles? 

A. I believe that is what was on the plans, yes. 

Q. And you began about how many miles north- 
west of Tok? 

A. At Tok Junction—I believe there was around 
about five or six miles; I couldn’t tell you exactly. 

Q. And how far did you go before you hit this 
rocky area? 

A. Around twelve to fourteen miles, somewhere 
in there. [221] 

.Q. And didn’t you testify that that continued 
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for about five miles? A. The rocky area? 

Q. Yes. 

A. No, I believe I said it went longer than that. 
I figured it was around seventeen miles. 

Q. Is that your testimony now? How long was 
the rocky area? A. I’d say 17 miles. 

Q. And that ended about where? 

A. Robinson River, maybe just a little beyond. 

@. Where is Robinson River with respect to 
Dot Lake? 

A. Well, Dot Lake is about 50 miles from Tok 
Junction—50 or 55, somewhere in there. 

Q. Well, did you clear from where you started 
and worked west of Tok Junction and work all the 
way to Dot Lake? 

A. One piece of equipment went on into Dot 
Lake. 

Q. By the time you got to Dot Lake you only 
had one eat left? A. That’s right. 

Q. But did you clear that area from Tok June- 
tion to Dot Lake? 

A. It was cleared, yes. [222] 

Q. I know it was cleared, but did you clear it? 

A. Well, I just don’t understand your question; 
I really don’t. 

Q. Did you clear the area between Tok Junc- 
tion or about five miles northwest of Tok Junction 
and Dot Lake? 

A. Well, there was one cat that broke down and 
T had only one cat left and they brought some more 
cats in and Mr. Abbott was running that job. 
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Q. I’ll put the question this way: Did your eats 
clear the area—— 

A. One of them did, I know. 

Q. Let me finish the question, please. Did your 
cats clear the area between Tok Junction and Dot 
Lake? 

The Court: What is the name of the lake? 

Q. Dot, D-o-t, your Honor. 

The Court: Is that the end of the 96 miles? 

Q. No, sir. 

A. They cleared up until they broke down, yes, 
and one went all the way to Dot Lake. 

Q. Ill repeat the question. Did your cats clear 
the area from Tok Junction to Dot Lake? [223] 

A. They cleared up until they broke down. 

Q. Will you read the question back to him 
please ? 

(The last question was read by the Reporter.) 


The Court: J think we understand the question 
whether or not your cats cleared the area up until 
Dot Lake, and you said until they broke down. Was 
that near Dot Lake? 

A. Until we broke down there was one eat that 
did finish up to Dot Lake. 

Q. Well, your Honor, he hasn’t answered the 
question yet. 

A. But there was other cats that was brought 
in, yes. 

Q. These cats cleared the area with the help of 
this one cat, with the help of two others that they 
brought in, they did clear the area up to Dot Lake? 
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A. That’s right. 

Q. Well, then cats other than yours were used 
to clear the area between Tok Junction and Dot 
Lake? 

A. With the help of this one that was left, yes. 

Q. Will you please just answer my question, Mr. 
Tope? Now, those questions can be answered yes or 
no. Did cats other than your own aid in clearing 
the area between Tok Junction and Dot Lake? [224] 

A. Yes. 

Q. How many? 

A. There was two extra cats brought in to clear 
the area from there to Dot Lake. 

Q. Did any of your cats go beyond Dot Lake? 

A. One. 

Q. How far did it go? 

A. I think they called it Shaw Creek, is where 
the two different ends met; almost to, well, it was 
between Dot Lake and Johnson River. 

Q. How far beyond Dot Lake approximately did 
that cat go? It went beyond Dot Lake about how 
many miles? 

A. I am guessing at this; I would say eight 
miles. 

Q. Now, you lost one at Robinson River? 

A. Just on the other side of Robinson River 
about a mile, yes, north of Robinson River. 

Q. Where did you lose the other? 

A. The first one was lost at Cathedral Bluff. 

Q. The second one was lost at about a mule 
beyond Robinson River. Well, now, is this true, Mr. 
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Tope: That one of your cats operated from a point 
about five or six miles northwest of Tok Junction 
to a point about eight miles northwest of Dot Lake? 

A. Yes. [225] 

Q. Is it true that another of vour cats operated 
from the same point northwest of Tok Junction to 
a point about one mile north of the Robinson River? 

A. That is right. 

Q. Is it true that the third of your cats operated 
from the same point northwest of Tok Junction to 
a place called Cathedral Bluff? 

A. Yes, beyond Cathedral Bluff, yes, or right at 
Cathedral Bluff, I would say, yes. 

Q. Is that the only place that those cats worked 
on this job? Does that cover the areas they worked 
on? A. That’s right. 

Q. Now, these Oaks’ invoices that Mr. Hubbard 
had, how often did you get one of those? 

A. Every week. 

Q. Did you ever object to any of them? 

A. No, sir. 

Q. Did you from time to time receive what were 
called ‘‘statements’’ to the effect that so much 
money was earned and that the cost incurred in 
clearing so much as had been cleared to so much 
amount ? 

A. J never received any from him, no. [226] 

Q. Do you understand what I am asking about 
now? Did you ever receive any statements where 
Oaks claimed you owed him money? 

A. Yes, I believe I did. 
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How many times? 

I just don’t know. 

More than once? 

I just don’t know. 

Do you have any of them? 

Pardon ? 

Do you have any such claims or statements 
wherein Oaks contends that you owe him money? 

A. If they are they’re in those records there of— 
that Mr. Nesbett has. 

Q. Are there any in those records? 

A. I don’t know. 

Q. Did Oaks tell you he was going to carry the 
payroll? A. Yes, he did. 

Q. Well, didn’t you testify on direct examina- 
tion that you didn’t make any agreement to pay 
Workmen’s Compensation or Employment Security 
Commission taxes and stuff like that? 

A. Would you repeat that, please? 

Q. Did you not testify on direct examination 
that you made no agreement to pay Work- 
men’s [227] Compensation costs, Employment Se- 
curity Commission taxes, and similar things, charges 
relating to a payroll? 

A. I never made any agreement, no. 

Q. You made no agreement to pay them? 

A. No. 

Q. Who did you think would pay them? 

A. Well, I imagine Mr. Oaks would have to pay 


te da 
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Q. Well, it would follow then, if he is going to 
carry for the payroll that he would pay those taxes? 

A. Beg your pardon? 

Q. Would it not follow that if he was carrying 
the payroll he would carry the taxes and other 
charges too? A. He would have to, yes. 

Q. So you thought he would pay them? Is that 
correct ? 

A. I am sure he would if he was carrying the 
payroll. 

Q. Now, let’s go to your testimony concerning 
Mr. Harlan, Mr. Tope. I find that somewhat con- 
fusing. Did you testify that you tried to hire Harlan 


and could not? A. After Mar. 

Q@. Did you so testify on direct examina- 
tion? [228] A. Yes. 

Q. Now, was that your first attempt to employ 
Mr. Harlan? A. Yes. 

Q. Now, did you try after that? A. Yes. 

Q. To employ him? Nea MGS: 

Q. And did you employ him after that? 

A. Yes, 1 employed him for about a week. 

Q. And you did? A. Yes. 

Q. And you employed him for about a week? 

A. Yes. 

Q. Do you know when, by any chance? 

A. When? 

Qy West 

A. I can’t give the exact time, no. 


. What did you ask him to do? What was he 
employed to do? 


Oo 
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A. Well, there was a tractor down with a blown 
piston. 

@. To repair a cat then? 

A. That’s to repair a cat. 

Q. Did you ever employ him again? 

A. Once again, for about three days, until a re- 
placement [229] came down from Fairbanks. 

Q. To do what? 

A. To take over this cat. 

Q. To operate it? A. Yes. 

@. Are those the only times you employed him, 
those two times? 

A. That’s the only times. 

@. And now, was the first time that you tried to 
employ him and couldn’t, the only time that you 
tried to and didn’t? A. That’s right. 

Q. You said he wasn’t paid? 

A. No, he wasn’t. 

Q. Well, now then, you knew these McLaughlin 
cats and these Babler-Rogers’ cats were on the job, 
did you not? A. Yes, I did. 

Q. Did you explain about that? 

A. No, I didn’t. 

Q. Did you make any comment at all .concerning 
their presence ? A. I can’t recall. 

Q. Did you welcome their presence? 

A. I could have. [230] 

Q. Did you ever try to hire those McLaughlin 
eats, yourself? 

A. Yes, I believe I did. 

Q. How many did you try to hire? 
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A. I think I tried to hire one to replace the one 
that blew the motor. 

Q. Just one? A. That’s all. 

Q. Who did you talk to about that? 

A. I believe it was Mr. Heck. 

Q. He let you have it? 

A. He says, ‘‘No, you are not going to put it in 
that rock pile.”’ 

Q. How many cats did you have at the time you 
tried to hire this one from McLaughlin? 

A. Running? 

Q. How many operating—that’s right. 

A. I believe there was two. 

Q. Now, you testified on direct examination, did 
you not, that you stayed on that job until it was 
finished ? A. And beyond that. 

Q. And for how long did they pay you your so- 
called ‘‘foreman’s wages?’’ 

A. Well, that ended around the first of April, 
sometime [231] in April, I couldn’t tell you exactly, 
I just don’t know. 

Q. Well, what were you doing? 

A. Well, seeing if I couldn’t get some parts for 
the eats and come down there; the cat was working, 
my truck was working there, my pickup was run- 
ning and they were using it and I was trying to use 
the station wagon. 

Q. I am not asking you what they were doing. 
What were you doing? 

A. I was just going up and down the line. 

@. You were riding up and down the line? 
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That’serrg ht: 

Q. You never did leave the job? 
A. I had to go to Fairbanks, yes. 
Q 
A 


- 


For parts, too? 
. That is right, parts. 

Q. And you never pulled your equipment off 
the job? 

A. Yes, I did. About a week before the job 
finished, I refused to let them use it any more. 

Q. Now, that would be about April 24? 

A. Somewhere between there and—no, I would 
say—it was around May 1. 

Q. And that was one cat? 

A. That’s the best that I can recall, yes, and 
the [232] truck and the pickup. 

Q. That is the Dodge truck? 

A. That is right. 

Q. That’s that GMC pickup? 

Re Thars: rie it. 

Q. Well, then from April 1 to May 1, you as an 
individual were just riding up and down the road. 
That’s your testimony, isn’t it? 

A. Well, I brought some parts back, I’m posi- 
tive I did that. 

Q. Didn’t you testify a minute ago that you were 
just riding up and down the road? 

A. Well, yes, I was checking the job, if that’s 
what you mean, what my equipment was doing, 
what my cat was doing, yes. 

Q. You were checking the job then when you 
were riding up and down the road? 
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mee Tiat’s right. 

Q. And why did you pull your equipment off? 

A. Well, I hadn’t received any foreman’s pay 
and hadn't received any estimates from Mr. Oaks, 
so there was only one other thing left to do, and that 
would just beat my equipment to death as it was, so 
I just pulled it off. 

Q. Well, what estimates did vou expect? [233] 

A. Well, I expected, at least, some compensation 
of some kind. 

Q. Well, you said you hadn’t received any 
estimates ? 

A. Yes, for the—well, for any monies to be paid 
to the N. C. Company for the rental, I received 
nothing. 

Q. Will you read that answer back to me, please? 


(The last answer was read back by the Re- 
porter. ) 


Q. If they had been paid to the N. C. Company, 
naturally, you wouldn’t receive them, Mr. Tope. 
What did you expect in the way of estimates? 

A. Well, monies to compensate the time that the 
eats were on the job. 

Q. What is an estimate? 

A. As in construction language, well, you could 
take an estimate on their hourly basis or under a 
contract basis. 

Q. You could, huh? A. Why certainly. 

Q. Well, now, were you fired as a foreman? 

A. Nobody fired me that I know of. 
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Q. And you never quit? 

A. No, and I was never fired. 

Q. They just stopped paying you? 

A. That’s all. [234] 

Q. Now, after you lost your second cat at Robin- 
son River, when was that—when did you lose that 
eat at Robinson River? 

A. Well, the exact time, I can’t tell you just 
when it was. You’ll have to look at—— 

Q. Well you got some idea, haven’t you, Mr. 


Tope? A. No, I haven’t. 
Q. You have no idea? A. No idea. 
Q. Well—— 


Mr. Nesbett: If the witness had been permitted 
to answer the question, he would have told him how 
to find it. 

Mr. Dunn: How can I find it, Mr. Tope? 

A. Well, from Myr. Oaks’ invoices, whatever 
they are. 

@. And the ones that you gave him—excuse me, 
the ones he gave you? 

A. The ones he sent to me, yes. 

Q. Where are they? 

A. I don’t know, I guess they’re on Mr. Nes- 
bett’s desk. 

Q. Or has Mr. Roberts got them? 

A. Well, he could have, I don’t know what he 
took out of here. 

Q. Do you have those invoices with you? [235] 

Mr. Nesbett: I thought he was going to say, 
‘Took at Exhibit 2.’’ It will show when a cat went 
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completely out of action last time he charged rental 
on it. That would indicate when it went out of 
action. 

@. I hand you Plaintiff’s Exhibit—exeuse me, 
what is this? 

The Clerk: It’s 2 for identification. 

Q. I hand you Plaintiff’s Exhibit 2, can you tell 
me from that some way when you lost that cat at 
Robinson River? 

A. The one cat—that is February 13, and the 
other cat 

Q. I am interested only in the one at Robinson 
River; that was the second one you lost, isn’t it? 

A. Yes. 

We Wiesans here, ‘April 3.”’ Well, now what did 
you do between April 3 and May 1? What did 
you do? 

A. Well, as I said, I went up and down the pipe- 
line and went to Fairbanks. 

Q. You weren't foreman on just one cat then? 

A. Well, you could say that, yes. I wasn’t even 
foreman on that, Mr. Abbott was taking charge of 
that; Mr. Abbott had charge of that cat. [236] 

Q. Well, you didn’t have charge of any cats 
aver Apt) 3, then? 

A. After Mr. Abbott came on the job, I didn’t 
have any chance of—I had no direction of any of 


the equipment then. 
Q. It was better under Hager? 
A. Not with Hager either. 
Q. ‘hen, you never did have— 
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A. Nothing. I don’t know what I was on as 
foreman for in the first place, other than to receive 
some money to live on, that is about all. 

Q. Do you know why you were being paid? 

A. When I wasn’t running my own job, I guess 
I wasn’t being paid. 


Q. You got the money, didn’t you? 

A. Yes. 

Q. But you don’t know why? 

A. I don’t know why. 

Q. You kept it? A. Yes. 

Q. When you said you don’t know why they paid 
you when you weren’t running your own job, didn’t 
you? A. Would you read—— 

The Court: I didn’t understand that ques- 
tion. [237] 


Q. I said, you said they paid you when you 
weren’t running your own job, didn’t you? Well, 
did you think you ought to be paid when you 
weren’t running your own job? 

A. You would have to repeat that, now. 

Q. Did you think you ought to be paid when you 
weren’t running your own job? 

A. No, I don’t think so; I wouldn’t do it. 

Q. Do you think you should have run your 
own job? 

A. If I was left to run it, I should have, yes. 

Q. They interfered with it? 

A. Yes, they did. 

Q. But you don’t think they should have, is that 


right? 
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A. They should not have, that’s right. 

Q. Mr. Tope, I have asked for various docu- 
ments, do you have here, the minute book of Stuart 
Construction Company ? 

A. I think Mr. Nesbett has it there. 

Q: May I have it? (Mr. Nesbett handed it to 
him.) Are you familiar with this, or would you like 
to take a look at it before I ask you some ques- 
tions on it? 

A. I would like to look at it, yes. [238] 


(The book is handed to the witness.) 


A. That’s enough. 

Q. Is that the minute book of Stuart Construc- 
tion Company, Inc.? 

A. That is the minute book of Stuart Construc- 
tion Company. 

Q. Is that all of the minutes relating to this 
corporation ? 

A. Mb. Sanders prepared this and he kept track 
of this book. 

Q. Is that all of the minutes relating to Stuart 
Construction Company, Inc. ? 

A. I’m pretty positive that they are. 

Q. Now, when I took your deposition, Mr. Tope, 
you told me that when you said “pretty positive”’ 
you meant positive. Does that still stand? 

A. Well, I should say, yes. 

Q. Well, you are positive ? 

A. JI am pretty positive that is it. 

Q. You are, and ‘pretty positive’? means posi- 
tive, is that right? 

A. Well, that’s good enough, yes. 
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Q. Now, I guess I better leave this up here. Mr. 
Tope, under the minutes of this corporation, what 
limitation was placed upon you as an [239] in- 
dividual? In what way were your powers limited? 

Mr. Nesbett: Your Honor, [’ll ask that he be 
shown the minutes with respect to each question. 

Mr. Dunn: JI didn’t quite catch 

Mr. Nesbett: I ask that he be shown the minutes 
with respect to each question. 

Mr. Dunn: I will be glad to comply with that. 
(Mr. Dunn showed the witness the book again.) 

Q. (By Mr. Dunn): Would you like for me to 
repeat my question, Mz. Tope, or do you remember 
it? A. Pardon? 

Q. I asked whether or not you remembered my 
question or 

A. No, I would like to look at this some more, 
please, if I may? 

Q. I don’t mind. 

The Court: Now, your question ? 

Q. What limitation, if any, is placed upon your 
power by virtue of those minutes? 

A. President of the corporation. 

Q. You are limited to being president? 

A. Well, it was voted here, it states it was 
voted [240] into one, the secretary and president. 

Q. I'll repeat my question. What limitation is 
placed on your power by virtue of those minutes ? 
Do those minutes say that there is anything that 
you cannot do with respect to Stuart Construction 


Company, Inc.? 
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A. No, not that I can see in here. 

Q. Does it say there is anything you can do? 

A. No, it doesn’t. 

Q. Can you find there, Mr. Tope, minutes of a 
meeting of the Board of Directors held November 
17, 1952? A. November 17, 19—— 

Q. That's what I meant to say; I assume that is 
what I said, November 17, 1952, Board of Directors’ 
minutes. Well, your Honor, I can save time possibly 
by merely offering this in evidence. 

The Gourt: Yes. 

Q. It will speak for itself if it’s admitted. 

The Court: Is that a board meeting in Novem- 
ber, 1952, or °o37 

Q. It’s—— 

The Court: Board meeting of November of 53 
was close to the time of this contract is all. [241] 

©, Wo, 52, your Honor. 

The Court: Have you got it in mind there so 
that it would shorten it up; that would 

Q. Your Honor, I would like to offer it in evi- 
dence, the minutes of the meeting of the Board of 
Directors, November 17, 1952, April 1, 1953, Sep- 
tember 17, 1953, and April 1, 1954. 

The Court: Well, I take it, your question all 
refers to his authority under it as president of the 
corporation ? 

Q. Question his authority? 

The Court: I would just infer that from your 


questions. 
Q. Not quite, the contrary. The minutes show 
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that he had unlimited authority, that he can do any- 
thing he wants to do. 

The Court: That’s what I said; I take it is re- 
lated to his authority. 

Q. Oh, related to his authority, I thought you 
said, ‘‘questioned his authority.’? I misunderstood 
you, J am sorry. 

The Court: Is there any issue here but that he 
had unlimited authority as president of the cor- 
poration? [242] 

Mr. Nesbett: J don’t know of any up until now; 
I can’t see that it makes any difference. 

The Court: I don’t believe it does up until this 
time. And I assume that he would have had the 
usual powers of an executive. 

Mr. Nesbett: With exception of possibly the 
minutes of April of 1954, which I haven’t seen; I 
don’t see that any of the others are relevant, they’re 
long prior to the times involved. 

The Court: Counsel wants to show that he had 
unlimited authority and I think we can assume that 
the executive of a corporation 1s presumed to have 
power, usual power of executives. 

Mr. Dunn: Yes, your Honor. 

The Court: So I think we can proceed upon the 
theory that he had the usual powers and if the 
question arises that whether he was limited in his 
authorities, why then it would make these questions 


competent. 
Mr. Dunn: Your Honor, what I am trying to 


Stuart Constr. Co., Inc., Htc., et al. 281 


(Testimony of Stuart E. Tope.) 
show is that he had unusual powers, but extraordi- 
nary powers. [243] 

The Court: Suppose you proceed upon that 
theory and then if that is challenged, why then 
you can offer these records. I don’t know whether 
that would become competent at this time; I assume 
when you offer it somewhere along the line, you 
would be able to want to establish that fact. 

Mr. Dunn: Well, I have already pointed out, 
Your Honor, and I understood you wanted to 
cover all of these things at one time, that we are 
attacking the corporate structure here; we are 
saying it’s merely an alter ego of Mr. Tope. 

The Court: That wouldn’t bear on the question 
of validity of the corporate structure of what 
authority he had, on the contrary it would assume 
he had authority and clothed him with authority 
as an executive of the corporation. 

Mr. Dunn: Oh, but within reason, Your Honor, 
that is what I am trying to show by these minutes, 
that goes beyond the normal authority for a presi- 
dent of a corporation. That there is no difference 
between Tope acting as an individual and Tope 
acting for Stuart Construction Company. In other 
words [244] 

The Court: You go ahead in your way and 
show it. 

Mr. Nesbett: Does Your Honor feel they ought 
to be admitted now, then? 

Tie “Court: Well, I think that it would be 
good enough to call the attention to the extraordi- 
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nary powers that he might have and I don’t know 
Whether that would militate against the validity 
of the corporation at all or not, but let’s assume 
he had extraordinary powers beyond the usual 
executive authority of the corporation; let’s assume 
that. And that 

Mr. Dunn: Well, Your Honor, I prefer not 
only to assume it, I would like to have it in the 
record. 

The Court: Well, let’s put it in the record. 
Let’s say it, now that he had the powers 

Mr. Nesbett: All right, Your Honor, Mr. Dunn 
has photostats, surley he won’t mind putting those 
in evidence rather than take the original here? 

Mr. Dunn: Your Honor, I’d have to tear my 
deposition apart. May I see the deposition? [245] 

The Court: Suppose you just read it into the 
record, what you want to show there. It ought not 
to require all of the minutes of the stockholders 
board of directors to show extraordinary powers; 
there ought to be something in there to indicate 
that. 

Mr. Dunn: Mr. Tope, I call your attention to 
the minutes of the meeting of the directors held 
November 17, 1952, and, specifically, to the last 
full page—full paragraph, I beg your pardon— 
beginning on page 2, the second page; the one that 
begins with the words ‘‘after consideration.’? Have 
you found that? 

A. You said on page 2? 

Q. Yes, the second page. 
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A. Second page. 

The Court: Did you find—could you find it and 
read it, and read what you want into the record, 
without having him search for it? 

Q. Without having him identify it, Your Honor? 

The Court: Well, it is already identified; you’re 
at liberty now to read into the record what you 
say these minutes show, and of course, you under- 
stand that the Board of Directors could not clothe 
him with authority [246] beyond the authorization 
of the charter of the corporation. 

Q. Well, Your Honor, if I just—maybe—lI feel 
like I am being very silly here, but if I merely 
read this into the record without having Mr. Tope 
identify it 

The Court: He has already identified it. These 
are the minutes of the corporation. Now, then 
whatever they are, and counsel may know, go up 
in evidence. Now my suggestion is to shorten it 
up to read what you want into the record. 

Mr. Dunn: Well, Your Honor, it seems to me 


I’m testifying. 

The Court: Well, go ahead in your way, I am 
trying to shorten it up, but can’t do it. 

Mr. Dunn: That is what I wanted to do when 
I offered the minutes themselves rather than read 
it, Mow Honor. 

Q. (By Mr. Dunn): Can you find the minutes 
of November 17, 1952? 

The Court: Why can’t you find it? 

Q. Yes, that’s a good question, Your Honor. 
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(My. Dunn found them.) [247] 

Q. Mr. Tope, I invite your attention in your 
minute book, to the minutes of directors of Novem- 
ber 17, 1952, to the second page thereof, and, 
specifically, the paragraph beginning with the words 
‘‘after consideration.’? Do you see the place I 
mean? A. Mes: 

Q@. I am going to read that paragraph to you. 
‘‘After consideration of the question of manage- 
ment of this corporation, it was moved by Donald 
F. Maynick and seconded by Bertha Tope that 
the officers immediately take their positions and 
that the President, Stuart E. Tope be authorized 
to manage the corporation and that he be fully 
authorized to bind the corporation by any means 
whatsoever that he may think fit in the performance 
of his duties as President and General Manager 
of the corporation, and since the said Stuart E. 
Tope will spend considerable time away from home, 
and away from Anchorage in pursuit of his duties, 
as manager of the corporation, that the corporation 
pay Mr. Tope’s room and board and for all other 
expenses In connection with travel and domiciling 
away from home, and that Mr. Tope be paid [248] 
$250.00 per week as wages while the said Stuart 
E. Tope was actually doing work on construction 
jobs for the corporation, in his capacity as manager. 
The motion was put before the house and all mem- 
bers voted in the affirmative and the President 
declared the motion duly carried.”’ 
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Q. Did I correctly read the paragraph of those 
minutes ? A. That is correct. 

Q. Now, I invite your attention: 

The Court: It’s the same there after—this is 
just the same in other meetings. 

Mr. Dunn: I am not sure, Your Honor, as a 
matter of fact 

The Court: Well, read it. 

Q. (By Mr. Dunn): I now invite your atten- 
tion to the next to the last paragraph of those 
same minutes, and I read it to you: ‘It was 
moved by Bertha IE. Tope and seconded by Donald 
F. Maynick that Stuart E. Tope and Bertha Tope 
each be authorized to sign any and all checks on 
behalf of this corporation on the monies that they 
may choose to place in any bank in Anchorage, 
Alaska. The motion was put before the house and 
all of [249] those present voted in the affirmative, 
whereupon the President declared the motion duly 
earried.’’ And I ask you if I read that paragraph 
correctly ? A. That is correct. 

Mr. Dunn: No, there is a difference, Your 
Honor, on these. 

The Court: Very well. 

Q. (By Mr. Dunn): I invite your attention to 
the minutes of the meeting of directors of April 1, 
1953, and, specifically, to the paragraph approxi- 
mately at the middle of the page, and I now read: 
“Move that Stuart E. Tope remain as a General 
Manager of the corporation business. With full 
power and authority to handle any and every trans- 
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action confronting him at any time concerning the 
business of this corporation and with full power 
to bind, and obligate this corporation in any way 
that he may see fit.’’ 

Q. And I ask you whether or not I read that 
correctly ? A, That itcomect, 

@. I call your attention to the minutes of di- 
rectors of September 17, 1953; the next to the last 
large paragraph, and L’ll now read: ‘‘Whereupon 
the motion was duly made and carried that [250] 
Stuart EH. Tope, as General Manager, be given 
full power and authority to negotiate a contract 
with any company, corporation partnership, or in- 
dividual for any type of construction or clearance 
work, and that said manager’s powers should be 
unlimited in scope. And he is authorized to sign 
any and all instruments necessary to carry on the 
general contracting, construction, excavating, or 
clearance work.”’ 

Q. And I ask you whether or not J read that cor- 
rectly ? A. That’s correct. 

The Court: You said there was minutes of Sep- 
tember, 1953? 

Q. That’s right, Your Honor. 

Now, in the minutes of April 1, 1954, of the 
directors, I call your attention to those and the 
fourth paragraph from the bottom, and ask you 
whether or not there is not a similar provision in 
those minutes that continue your unlimited powers 
to bind this corporation? Is there such a provision ? 

A. Yes. 
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Mr. Nesbett: I’d lke to—I wonder if it could 
be read, Your Honor? 

Mr. Dunn: I would be glad to read it. [251] 
I call your attention to that paragraph that I 
just referred to and I now read: ‘‘Moved that 
Stuart E. Tope remains the General Manager of 
the corporation business with full power and au- 
thority to handle any and all transactions con- 
fronting him at any time concerning the business 
of this corporation and with full power to find, 
bind, and obligate this corporation in any way that 
he may see fit.’”” And then continuing—I beg your 
pardon, did I read that paragraph correctly? 

A. The fourth from the bottom you did, yes. 

Q. Is that preceded by the following words: 
“The following motions were duly made and car- 
ried.’’? A. Yes, 

The Court: It is now five o’clock, Mr. Dunn, 


may we 

Mr. Dunn: May I ask one more question, please ? 

The Court: Yes, you may. 

Q. (By Mr. Dunn): It will help me in starting 
tomorrow. Mr. Tope, I hand you Plaintiff’s Ex- 
hibit 3 and ask you whether or not these are the 
working hours for the tractors and the rental claim 
for your [252] automobiles, trucks and_ station 
wagon, on which your claim is based? 

A. Take it from Mr. Oaks’ records, to the best 
of my knowledge, these are the hours. 

Q. Well, do you base your claim on these hours? 

A. Yes. 
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The Court: I think that has been answered in 
the evidence here before, that he based his claim—— 

Mr. Dunn: I don’t think he did, Your Honor. 

The Court: Well, let’s go ahead, let’s not argue 
the matter. Let the Court stand in recess until ten 
o’clock tomorrow morning. 


(The Court recessed until Wednesday, Au- 
gust 13, 1958.) [253] 


(The trial was continued.) 
August 13, 1958. 


The Court: Gentleman, are you ready to proceed 
with the case on trial? 

Mr. Nesbett: Yes, sir. 

Mr. Dunn: Your Honor, I have prepared some- 
thing that I thought might be of use to you, which 
if Mr. Nesbett has no objection to, I am perfectly 
willing to give you, merely for informational pur- 
poses. It is not evidence, what 1t is, it’s a road map 
of Standard Oil Company, I think that is who put 
it out—yes, also a list of names with mileposts 
opposite each name, telling you where on the High- 
way that particular place is. I don’t know if you 
need—I thought it might be of aid to you in keep- 
ing these various places straight. 

The Court: If Mr. Nesbett is satisfied that it 
accurately defines the Highway. Up to this time 
I have had no use for it. 

Mr. Nesbett: I have no objection at all, your 
Honor, if it will help 
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The Court: If it appears to be effective you 
can call my attention. 

Mr. Nesbett: Yes, sir. 

The Court: All right, Mr. Dunn. 

Mr. Dunn: IJ mentioned this earlier, Sir, I am 
sorry I forgot about it. [255] 

Mr. Dunn: Before I proceed with cross-exami- 
nation, I would like, if you will bear with me, to 
explain my position as to what I am trying to get 
at. I feel there is some confusion here. 

The Court: Well, I don’t believe there is any 
confusion, but then I—up to this time, I am not, 
would not appreciate what you’re trying to get to, 
because clearly, the corporation may be guilty of ir- 
regularities, but that does not destroy its corporate 
entity; I am not saying the many records you 
offered in evidence clutters up the record; I am 
not saying that that is not in accord with usual 
authority that is granted to a management, but 
if they exceed the authority of the corporation, it 
is merely ultra vires. Now, that is all, it doesn’t 
destroy the corporate entity, but its ultra vires. 
I am not saying it has even ultra vires to clothe 
with full power, although they could clothe them 
with full power under the authority, that is all, 
and if he did act beyond it, why he was guilty, 
that is the corporate, the operators, ultra vires 
of it, but the corporate entity is just the same. 
Now, there is no issue here as to whether this 
man received corporate right at all; there is no 
issue of that sort. Either there was a corporation 
or there wasn’t one and we ought to immediately 
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find out whether it was a corporate entity at the 
time. [256] 

Mr. Dunn: That is what I am getting at. 

The Court: This will not help us in deter- 
mining that question. 

Mr. Dunn: My feeling is that was one of a 
number of elements to be considered. 

The Court: J don’t think it would be even an 
ultimate to consider whether it was a corporate 
entity or not. The very fact that the stockholders 
would authorize somebody to do something, it 
might or might not be within the corporate au- 
thority. 

Mr. Dunn: Very well, Your Honor. 


STUART E. TOPE 


resumes the stand in cross-examination. 


Cross-Examination 
By Mr. Dunn: 


Q. Mr. Tope, you testified, did you not, that 
you spent a considerable amount of time riding 
up and down the highway after the first of April 
and prior to that time, going for parts and things 
of that nature? A. Yes. 

Q. During the course of your travel up and 
down the highway, did you have an occasion to 
observe the sections of the line in Alaska other 
than the ones on which you worked? A. Yes. 

@. Did you form any opinions as to the diffi- 
culty of [257] clearing those sections as compared. 
to your own? A. I don’t believe so. 
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Q. You still think your section was the easiest, 
then ? 

A. I wouldn’t say it was the easiest, it came 
out later on that it was the toughest, I believe. 
Q. You think your section was the hardest? 

A. ‘Yes. 

Q. Who, Mr. Tope, is Donald Maynick? 

The Court: Donald who? 

Q. Maynick, M-a-y-n-i-c-k, is it not, Mr. Tope? 

A. That is right. 

The Court: Now, the first name, I am sorry? 

Q. Donald. 

The Court: Donald Maynick, very well. 

Q. Who is he, Mr. Tope? 

A. He is a brother-in-law. 

Q. Your brother-in-law ? A. Yes. 

Q. That would be the brother of your wife? 

A. That’s right. 

Q. Is Mr. Sanders still a stockholder in Tope 
Construction Company here? 

A. I just can’t tell you that, I just don’t know. 

Q. I hand you this book and ask you if this 
is the [258] official minute book of Tope Construc- 
tion Company, Inc.? 

The Court: It was identified yesterday, wasn’t 
it, as the official minute book? 

Q. It was, Your Honor, but I want to tie it 
to what J am showing him now. 

The Court: As I said, it was already identified, 
so you have a right to find out anything you 
want to. 
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Yes. 

Q. What is the date of the last minutes? 

A. October 25, 1954. 

Q. Is that a meeting of the board of directors? 
A. Yes. 

Q. Does that authorize you to bring suit against 
Oaks Construction Company? Do those minutes so 
authorize you? A. Yes. 

Q. Your Honor, to avoid—to save time I would 
hke to offer these into evidence rather than reading 
them into the record. 

The Court: Whether you read them or not they 
will then be in the evidence; they will be in the rec- 
ord. I am indifferent about it. 

Mr. Nesbett: I have no objection. [259] 

Mr. Dunn: I so offer these minutes. 

The Court: Defendant’s exhibit what? 

The Clerk: Defendant’s C. 

The Court: What? 

The Clerk: Defendant’s C. 

The Court: You should read the paragraph you 
want me to note so I can know what it is. 

Mr. Dunn: Yes, Your Honor. 

The Court: You may not read them all, but 
just the paragraph that you 

Mr. Dunn: ‘‘Upon motion duly made and car- 
ried, the Board of Directors authorized and im- 
powered the president and general manager, Stuart 
E. Tope, to retain legal counsel and furnish all 
costs and expenses necessary to file suit against any 
and all parties necessary in order for the corpora- 
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tion to effect collection on the contract made with 
the Oaks Construction Company, dated December 
a7, 1998.” 

The Clerk: Is this for identification ? 

Mr. Dunn: No. 

Mr. Nesbett: Those are of what date? 

The Court: October 25, I believe, it is. 

Mr. Dunn: Yes, His Honor is correct. [260] 

The Court: Swit was filed in February of 1955, 
that is, | am reading now from the filing mark. 

Mr. Dunn: Now, Mr. Tope, I return the minute 
book to you and ask you if it contains the by-laws 
of this corporation ? 

™ Wiosays, “By-Laws of the Stuart Construc- 
tion Company, Incorporated.” 

Q. Are those the by-laws of the Stuart Con- 
struction Company ? 

A. Yes, I guess they are: it says so that they are. 

Q. I invite your attention to Articel II, Section 
1, of those bylaws, and ask you whether or not 
that sets the time for an annual meeting of this 
corporation ? ie Ves 

Q. And what is the time so set? 

A. Two o’clock in the afternoon. 

Q. On what date? 

A. On the 17th day of November. 

Q. Is that the annual meeting of the stock- 
holders ? A. Gee 

Q. Now, will you please examine that minute 
book and tell me how many annual meetings have 
been held on that date? Your Honor, again, time 
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can be saved merely by offering this entire minute 
book. [261] 

The Court: Very well, suppose you do that. You 
know what 

Mr. Dunn: I so offer it. 

My. Nesbett: I have no objections, your Honor, I 
think though if counsel wants it in evidence we can 
stipulate now that the entire minutes and by-laws 
offered into evidence be photostated and substituted 
for the original, and the original returned to the 
corporation. 

The Court: I think that is the usual practice. 

Mr. Nesbett: At Mr. Dunn’s convenience, of 
course. 

Mr. Dunn: That can be done, or they can be 
withdrawn subsequent to the trial, your Honor. 

The Court: Yes. 

Mr. Dunn: Can we also stipulate that the entire 
minutes and everything contained in the minute 
book become Defendant’s Exhibit C, rather than 
merely that one page? 

Mr. Nesbett: That is all right with me. 

Mr. Dunn: For your Honor’s information, I 
would like to state, if I may, as to what minutes 
concerning annual meetings are set forth in that 
minute book. [262] 

The Court: As to what minutes, well, you can 
do that, of course, it’s now in evidence and you have 
a right then to 

Mr. Dunn: I merely wanted to call a certain 
part of it to your attention. 
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The Court: Very well. 

Mr. Dunn: There is a meeting, your Honor, of 
the stockholders on November 17, 1952. 

The Court: That is shortly after the inception 
of the corporation. 

Mr. Dunn: That is true. The next minutes of the 
stockholders is April 1, 1953. The next minutes of 
the stockholders is April 1, 1954, and there are no 
subsequent ones. 

The Court: Of course, if it is a question of the 
stockholders not holding meetings conformable to 
the by-laws, or the law itself for the State, then, by 
quo warranto, it can put the corporation out of 
business. 

Mr. Dunn: I know that, sir. 

The Court: It is not for me to put it out of busi- 
ness, that is for the State. 

Mr. Dunn: I don’t want you to put it out of 
business. 

The Court: That issue is not before me, [263] 
but your point is that it was not a legitimately act- 
ing corporation. 

Mr. Dunn: That is true, sir. 

The Court: Well 

Mr. Dunn: That in fact, it was an individual act- 


ing. 

The Court: Yes. The only authority for putting 
it out of business would be the State, or by the 
Territory, by quo warranto. I take it, it 1s incorpo- 
rated under the laws of the Territory and not under 
the Jaws of the national government? 
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Ma, Dunn Whiet’s true, 

Q. (By Mr. Dunn): Mr. Tope, did you ever do 
any right of way clearing before this job? 

A. I did some clearing for Mr. Munter. 

Q. Did you ever do any right of way clearing 
before this job? A. No. 

Q. Did you have any experience in those—in 
operating cats in these extremely cold temperatures 
prior to this job? Ay No 

Q. Mr. Nesbett, could we stipulate again, in the 
hope of saving time, that the deposition of [264] 
Mr. Tope in its entirety with attached exhibits be 
submitted into evidence? 

The Court: IJ believe, Mr. Dunn, you would have 
the right to offer it in evidence, the deposition, if 
you conceive the notion that it is not in harmony 
with his testimony. That is the right that you would 
have to offer any contradictory testimony that you 
have. 

Mr. Dunn: Well, I believe—— 

The Court: If you identify the deposition, I 
think it is also wise to call attention to what you 
think is an inconsistency. The practice is, at least, 
it has been the practice to just simply offer the 
deposition and then point out later on the incon- 
sistencies. 

Mr. Dunn: Yes. 

The Court: I think a better practice would be 
to eall his attention to what you think is an incon- 
sistency in his testimony here and in the deposition. 

Mr. Dunn: I intend to do that, your Honor. May 
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I have the deposition, please, it is in the file some- 
place. (The Clerk is looking for the deposition of 
Mr. Tope.) I will pass that for the moment, your 
Honor. [265] 

Q. (By Mr. Dunn): Who is secretary-treas- 
urer of Stuart Construction Company now? 

A. Bertha Tope. 

Q. Who was during the time that you were 
doing this clearing? A. Bertha Tope. 

Q. Did you assign this contract of November— 
correction, did you assign this contract of Decem- 
ber 17, 1953, now Plaintiff’s Exhibit 1, to the N. C. 
Company ? 

A. I assigned all monies of the contract with 
the N. C. Company at Fairbanks. 

Q. Now, was that in keeping with your pattern 
of previous assignments that you testified to yes- 
terday ? am Wee 

Q. To pay them for these lease rental agree- 
ments? 

A. It wasn’t all to be paid to the lease-rental 
agreement deal, I don’t believe. 

Q. But it was to pay N. C. Company for monies 
owed ? A. Yes. 

Q. And that was the reason that you did that 
to see that the N. C. Company got its money? 

A. Yes. 

Q. I hand you this instrument and ask you if 
you can [266] identify the same? Can you identify 
it? A. Yes. 

% Whatuis it? A. It is an assignment. 
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Q. What assignment? 

A. It’s an assignment—shall I read it? 

Q. No. Itis an assignment from whom to whom? 

A. It’s an assignment from the Stuart E. Tope 
to Northern Commercial Company. 

Q. From Stuart E. Tope? 

A. Stuart Construction Company; just a minute 
and I’ check it. 

The Court: What is the name of that company 
in Fairbanks? 

Q. Northern Commercial Company, your Honor. 
We speak of it as the N. C. Company; that is habit, 
sir. A. Stuart Construction Company. 

Q. Is that who executed the assignment? 

A. That is who:signed it; I signed as president. 

Q. And it runs to the Northern Commercial 
Company ? 

A. It is to be run to the Northern Commercial 
Company in Fairbanks. 

Q. Is this the one that covered the contract of 
December 17, now Plaintiff’s Exhibit 1? 

A. Yes. [267] 

Q@. I would like to offer it in evidence, please. 

The Clerk: Defendant’s Exhibit D. 

The Court: May I inquire, Mr. Dunn, is that the 
assignment of the benefits that might accrue to the 
plaintiff under the contract of December 17? 

Q. I believe the way it reads, your Honor, is 
the assignment of all monies earned with respect 
to pipeline clearing, yes. 

The Court: That is what I supposed. 
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Mr. Nesbett: May I ask the witness a question 
or two about this? 

he Gourt: Yes. 

Q. (By Mr. Nesbett): The date of this assign- 
ment is December 2, of 1953; is that the date, or 
approximately the date you signed it? 

A. Yes, if it’s on there that is the date it was 
signed. 

Mr. Nesbett: I have no objection, your Honor. 

The Court: Does this refer to the prospective 
contract to be entered into? 

Mr. Dunn: I will read it—it doesn’t refer to 
the contract. [268] 

The Court: It doesn’t? 

Mr. Dunn: No, it merely says, ‘‘All sums of 
money now due or to become due us from Oaks 
Construction Company for any and all accounts, 
including but not limited to earnings, to become due 
under pipeline clearing contract and/or snow clear- 
Tine”? 

The Court: Yes, it was in the prospect. 

Mr. Dunn: Yes. I would like to offer the deposi- 
tion of Mr. Tope with attached exhibits into evi- 
dence. 

Mr. Nesbett: I would like to ask for what pur- 
pose, your Honor? I have no particular objection. 

The Court: It could only be for one purpose, 
for contradiction, impeachment purposes. Now, the 
eourts have held, and I think we ought to be liberal 
about it, but the courts have held that a previous 
deposition is not competent for the whole of it, not 
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to be competent, to show the witness the deposition 
and show him that part concerning which you think 
there was an inconsistency and then offer that part. 
Now, it is the practice, I observed it over and over 
again where the entire deposition be offered, but, 
of course, if there is no contradiction then to clear 
up the record now, if you are of the mind that it 
does impeach the witness on all the points covered. 
I imagine that deposition only [269] appertains to 
this one thing, this one contract. So that it will not 
severely subject matters there, why then you have 
a right to offer it. Counsel asked for what purpose 
and, as I said, I think I am correct when I say it 
can only be offered for impeachment purposes. 

Mr. Dunn: Your Honor, I don’t contend that 
everything in this deposition is contradictory to 
what the witness has testified to and I am more than 
willing to call attention 

The Court: I think that would be the better 
practice to do that, then counsel would be advised 
and the witness would have an opportunity to ex- 
plain—may be able to do that. 

Mr. Dunn: I offer it now, please. 

The Court: Is it Exhibit E? 

The Clerk: This is E. 

The Court: Yes, I think, Mr. Dunn, that is the 
better practice to call his attention to what you 
think is an inconsistency between his testimony 
now and given in the deposition. 

Mr. Dunn: Thank you, sir. 
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Q. (By My. Dunn): Mr. Tope, I now hand you 
Defendant’s Exhibit E—— 

The Clerk: It should be D—no, that’s right. 

Mr. Dunn: E as in Easter? 

The Court: IJ take it there is no question but 
that is his deposition and he signed it and re- 
members it and everything? 

Mr. Dunn: Is there any question in your mind 
Mr.—well, vour Honor, it came from the Clerk’s 
files, we know that. 

The Court: That may be true, but you have a 
right to assume that it’s his deposition, but I be- 
lieve the root rule is to ask him if that is his 
deposition. 

Q. (By Mr. Dunn): Is that your deposition, 
Mr. Tope, taken on February 13, 1957, and the 
following day too, as a matter of fact? 

A. I have signed this. 

Q. Correction, I will restate my question. Is 
this your deposition given in Anchorage, Alaska on 
February 13, 1957, and also on February 18, 1957? 

A. It so states here and I signed it. 

© iWaiseor isn’t? A. I guess it is, yes. 

Q. Now, I’ll call your attention, Mr. Tope, to 
Defendant’s Exhibit 1, attached to that deposition, 
and particularly, to the large page entitled, [271] 
“Winancial and Operating Statement,’’ did you 
eause that Financia] and Operating Statement to 
be prepared ? A. Yes, I did. 

Q. Who prepared it? Who did you have prepare 
it? A. An accounting firm in Fairbanks. 
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Q. What was the name of the accounting firm? 

A. Marlor Accounting Service. 

Q. Was that prepared from records that you 
gave them? x. Yes 

Q. Is it accurate to the best of your knowl- 
edge? 

A. To the best of my knowledge, yes, it is ac- 
curate. 

Q. You may fold that up, Mr. Tope, if you will, 
and I invite your attention—maybe I better help 
you with that, that is sort of tricky. I invite your 
attention to page 22 of that deposition. Now, I am 
going to read questions and if I misread one, I 
want you to immediately correct me. And I want 
you to read the answers. Speaking of the contract 
of December 17, 1953, Plaintiff’s Exhibit 1, at the 
top of the page. ‘‘Did the Stuart Construction Com- 
pany begin work under that contract? 

‘A. Yes.” 

Q. ‘‘Did the Stuart Construction Company fully 
perform that contract? [272] 

hee li edidinetm 

Q. ‘“‘To what extent did Stuart Construction 
Company perform that contract? 

A. ‘In actual mileage ?’’ 

Q. ‘‘In percentage.”’ 

Mr. Nesbett: Your Honor, I don’t know what is 
going on; I didn’t buy a copy of that first half of 
Mr. Tope’s deposition and I think this is an im- 
proper way to get the deposition before the Court, 
and anyway—in any event, and I suggest—— 
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The Court: Well, the rule is to ask the witness 
about a statement about the facts in the case and 
then confront him with the deposition and you 
answer the question concerning the same subject 
matter as follows: Did you answer the same sub- 
ject matter in the deposition ? 

Mr. Dunn: All right, sir, if you wish. 

The Court: It isn’t the way I wish, it’s what I 
concede to be the law, getting in evidence; counsel 
has made objection and, of course, we could go on 
and have you read questions and he would answer 
as he did in the deposition, but somewhere along 
the line he must be confronted with a statement 
made there that is in variance with his [273] testi- 
mony here, 1n order to make the deposition com- 
petent. 

Q. (By Mr. Dunn): Following your reading 
on page 22, I invite your attention to line 11, and 
did you testify, ‘‘I couldn’t tell you the percentage, 
I was doing it on mileage.’”’ Did you so testify? 
Now, I want a yes or no answer, Mr. Tope; look at 
line 11 on page 22 of your deposition, did you so 
testify? I don’t think the witness knows what he is 
supposed to do, your Honor. 

The Court: Well, the question, the proper ques- 
tion is: Did he make the answer there to that ques- 
tion? Read the question and then ask him if that is 
the answer in his deposition. The witness doesn’t 
understand. 

Q. I’ll read to you a part of your deposition be- 
ginning on line 7. ‘‘Question: To what extent did 
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Stuart Construction Company perform that con- 
tract? Answer: In actual mileage? Question: In 
percentage? Answer: I couldn’t give you percent- 
age, I was doing it on mileage.’’ Did you so testify? 

A. JI just don’t know. 

Q. What does it say in your deposition? [274] 

A. Which line? 

Q. The line I read? 

A. Well, you read 22 and—or line 7, is that the 
one you are referring to? 

Q. JI am referring to lines 

The Court: Line 7, page 22, as I remember it. 
Seven to eleven inclusive. 
Seven to eleven? 
Inclusive. 
I can’t recall just how I testified. 
Did I read line 7 to 11 inclusive, correctly ? 
Yes. 
What mileage were you referring to, Mr. 
Tope, when you gave that answer set forth on 
line 11? 

A. I just don’t recall how I testified; I just 
don’t know. 

Q. You can’t remember? 

A. I can’t remember. 

Q. Does the deposition aid you in refreshing 
your memory at all? 

A. I just told you, I just don’t remember. 

Q. And the deposition is of no aid in refreshing 
your memory, as to how you testified, is that cor- 
rect? [275] 
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A. That is correct, I just can’t remember. 

Q. I hand you this instrument and ask you if 
that is your handwriting? Mr. Tope, can’t you tell 
by looking at it, do you have to study it? 

A. Yes, I do; that is my signature, but this is 
not my handwriting. 

Q. You recognize your signature, then? 

A. I recognize my signature, yes. 

Q. Will you read that, please? 

A. ‘“‘For the work period ending it is requested 
that the Stuart Construetion Company be paid the 
said amount to date total of eleven and two-tenths 
miles of clearing at one hundred per cent com- 
pletion and two miles at fifty per cent completion, 
which is equivalent to 64,416 lineal feet at one 
hundred per cent completion.”’ 

Q. And that is signed by you, is it not, Mr. 
Tope? 

A. That is signed, ‘‘Stuart Construction Com- 
pany, Stuart E. Tope, by Stuart E. Tope and ap- 
proved by Roy 8. Crawford.”’ 

Q. What is the date of it? 

A. And the date is the 6th of February, 1954. 

Q. And 

A. I believe that that is Mr. Crawford’s hand- 
writing. [276] 

Q. It’s your signature though, isn’t it? 

A. It is mv signature. 

OQ: Mr. Tope, I call your attention to line 12, 
page 22, of your deposition, whieh you have in 
front of you. A. Yes. 
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Q. ‘‘How many miles does the contract call 
for?’ 

A. ‘One hundred, I believe, or thereabouts, it 
could vary one way or the other.’’ 

Q. “I ask you if that instrument I just handed 
you dated December 17, 1953, would help you to 
refresh your memory as to the mileage called for?’’ 

A. “T don’t think it was in mileage, I think it 
was in feet.”’ 

Q. Did you so testify at the time your deposi- 
tion was taken? I would like to offer this, your 
Honor. 

The Court: Very well. 

Mr. Nesbett: No objection. 

A. If I testified that it wasn’t feet—it would 
have to be in feet. 

Q. Now, just a moment, I don’t want any more 
of these stories, J bore with you yesterday. 

The Court: The question is: Did he so testify 
in his deposition? [277] 

Q. That’s right. Did you so testify in your depo- 
sition ? 

A. I say right here, I don’t think it was in 
mileage, I think it was in feet. 

Q. Did you so testify in your deposition? Just 
answer the question, Mr. Tope. 

A. I guess I did, if it says here. 

Q. Well, did you or didn’t you? I don’t want 
guesses. 

The Court: I construe that as saying he did. 

Q. Is that what you are saying? 
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A. I said if-it says here in the deposition, I say 
yes, it did. 

@. Did I read lines—— 

A. 18, it says right on line 18 that I did. 

Q. lines 12 to 18, correctly ? 

A. Yes; I believe you did. 

Q. Did you receive the demands from Oaks Con- 
struction Company periodically after you began 
working, on the posting of a bond? A. Yes. 

Q. Was that throughout the time you were on 
the job, pretty much so? 

A. Well, the first couple of months, yes. [278] 

Q. That would be the months of January and 
February ? 

A. That would be the months of December and 
January; I think I was requested in February, too. 

Q. How about March? 

A. I just can’t tell you whether I did or not. 

Q. How about April? 

A. That I can’t tell you either. 

Q. Did you make any effort to get a bond after 
your negotiation with Bill Olday? 

A. I don’t believe so. 

Q. This equipment that you purchased from the 
Northern Commercial Company, as evidenced by 
the lease purchase contract, Plaintiff’s Exhibit 4, 
was that new or used? 

A. They were used. 

Q. Mr. Tope, I hand you six yellow pieces of 
paper and ask you if you can tell me what they 
are? 
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A. They’re bank statements for the Stuart Con- 
struction Company. 

(). For what months, please? 

A. Well—maybe 

Q. Or maybe I can help you by asking you a 
leading question. Are those the bank statements for 
Stuart Construction Company for the months of 
December, 1953, to and including May of [279] 
1954? 

A. That’s for the months of December 

Q. Of 1953 to and including May of 1954? 

A. Up until May, 1954. 

The Court: Up to May? 

A. Including May. 

@. Now, enclosed in each of those yellow sheets 
of paper, is there a number of checks? 

A. Yes. 

@. Are those the checks evidenced on the state- 
ments themselves? Are those the checks evidenced 
on the statements themselves? Your Honor, I won- 
der if we could save time by asking that these 
statements be marked with a notation as to the 
number of enclosures in each, and having been so 
marked, call a recess, during which time the wit- 
ness may examine them? 

The Court: Very well. 

Mr. Nesbett: I will object to the recess, unless 
you were going to call one anyway, and we will 
examine it from 1 to 2 and come back and tell the 
Court. 
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The Court: I understand that the Court Re- 
porter needs a recess after one hour, and I will 
eall a recess at this time, however, it ought to be 
short, so you can quickly go over [280] whether 
these are statements, whether these are checks and 
whether debits or credits with the bank, or whether 
it is, that is the current credit, each check was a 
debit or credit with the bank, and it ought to be 
a simple matter to know whether or not they were 
a statement for the corporation covering that pe- 
riod. 

Mr. Dunn: I think so, sir, but I think he ap- 
parently wanted to look at them for awhile. 

The Court: Where did you get them, from the 
defendant ? 

Mr. Dunn: Got them from the Plaintiff’s box. 

Mr. Nesbett: But it is obvious this witness is 
extremely careful. 

The Court: Would you examine them and see, 
Mr. Nesbett? 

Mr. Nesbett: I will look at them. 

The Court: Whether they are the debits against 
his eredits—when I say ‘‘he,’’ I mean the corpora- 
tion. 

Mr. Dunn: I will still repeat my request that 
these be marked for identification. 

The Court: Yes; you have a right to do [281] 
that. 

Mr. Dunn: And that the markings show the 
number of enclosures in each statement? 
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The Court: Yes. All under one cover, are they? 

Mr, Dunn: No,sit; there are six. 

The Court: Well, I mean are you having them 
as one exhibit? 

Mr. Dunn: I would prefer to have them as six 
to refer to them; it makes it much easier. 

The Court: Suppose you say 

The Clerk: G. 

The Court: And then say one to 6. 

Mr. Dunn: May I request that those be marked 
as for identification, Defendant’s Exhibit G and 
then 1, 2, and so on, chronologically beginning with 
the December of 1953. Now, I will continue while 
she is marking those, if I may, your Honor? 

The Court: Very well. 

Q. (By Mr. Dunn): Plaintiff’s Exhibits 5 and 
6, Mr. Tope, I hand you and ask you whether or 
not you ever answered those letters? 

A. Miledidenot. 

Q. Did Stuart Construction Company? [282] 

A, No? not that recall: 

Q. I invite your attention, Mr. Tope, to page 
27 of your deposition, specifically, to line 7: ‘‘Ques- 
tion: Mr. Tope, when did Stuart Construction Com- 
pany begin work under this contract of December 
17, 1953? Answer: It was either the second or third 
of January, 1954. Question: When did it stop work? 
Answer: I believe it was April 25, 1954, or there- 
abouts.”’ 

Did you so testify at the time your deposition 
was taken? A. Yes. 
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Q. Now, you have testified, haven’t you, that 
you attempted to set up a meeting with Williams- 
McLaughlin & Marwell? 

A. And the Oaks Construction Company, too. 

Q. Yes, but the meeting at which Wilhams-Mc- 
Laughlin & Marwell was to be represented? 

iN, Mies: 

Q. Now, that was the prime contractor on this 
job, was it not? A. Yes. 

The Court: Who? 

Q. That was the prime contractor on this job, 
was it not; was my question, sir. [283] 

The Court: Marwell, was that the name? 

Q. Williams-MeLaughlin & Marwell, your 
Honor. 

The Court: Yes. 

pa iat ase correct. 

Q. Well, why did you feel in the light of your 
contentions as being an employee of Oaks Con- 
struction Company that you had a right to meet 
with the prime contractor? 

A. On account of the assignment. 

Q. What assignment? 

A. That I had given to the N. C. Company in 
Fairbanks. 

Q. You thought that assignment would justify 
your meeting with the prime contractor? 

we What's right. 

Q. Have you not testified, at the time you went 
to work on this clearing job you didn’t have any 
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money at all? A. JI did not. 

Q. You did not so testify? 

A. I testified that I did not have any money, 
that’s right. 

Q. You did so testify then? 

A. Yes. [284] 

Q. Well, do you have any explanation to offer, 
Mr. Tope, as to why it was—well, I’ll retract that. 
Did you make your condition known to Oaks Con- 
struction Company, your financial condition? 

A. I certainly did. 

@. And did you ask him to put you on a salary 
so you could have some money? 

A. I told him I was going to have to have some 
money and they suggested putting me on the pay- 
roll. 

Q. And you agreed? A. Yes. 

Q. Well, do you have any explanation to offer 
as to why Oaks Construction Company knowing 
that you were without funds would waive a bond 
as you contended it did? 

Mr. Nesbett: Now, your Honor, I’ll object to 
that question. It assumes facts that are not based 
on any testimony of the witness and to the fact 
that he does claim they waived a bond. 

The Court: I never heard it, at least, I don’t 
recall any such testimony, but if my recollection is 
bad you can—— 

Q. Well, I will reword the question. Do you 
have any explanation to offer as to why, [285] 
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knowing your financial condition, Oaks Construc- 
tion Company would permit you to start work on 
that pipeline and continue to work without trying 
to get a bond from you? 

A. Well, Mx. Oaks said that we could do it on 
an hourly basis if I couldn’t get a bond. 

Q. Can you imagine why he would permit you 
to do that, knowing vou were broke? 

A. Well, knowing that I had been going along 
on an hourly basis. 

Q. Mr. Tope. I invite your attention to page 56 
of your deposition, specifically to line 5: ‘‘Ques- 
tion: Did you ask to be put on the payroll as a 
foreman? Answer: I was told I had been put on. 
Question: That doesn’t answer my question; did 
vou ask to be put on? Answer: No.’’ Did vou so 
testify when vour deposition was taken? 

A, Wes. 

Q. Ieall your attention to page 33 of your depo- 
sition, specifically to line 10—well, first let me ask 
you this question: Does that answer beginning at 
the top of page 33 deal with a conversation that 
you had with Mr. Noonan? 

A. Pardon? [286] 

Q. Does the answer beginning at the top of page 
33 deal with a conversation that you had with Mr. 
Noonan ? A. Yes. 

Q. Mr. Noonan was one of the partners in Oaks 
Construction Company, was he not? 

A. He was. 
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Q. Now, did Mr. Noonan refute or deny your 
claimed employment on an hourly basis? 

A. Not that I can recall. 

Q. I now invite your attention to line 10 of that 
same page. A. Yes. 

Q. ‘And then I told him about Oaks offering 
me this on an hourly basis and he said Oaks didn’t 
have anything to do with this, he was managing 
the pipeline.’’ Did you so testify at the time your 
deposition was taken ? 

A. It states right here, ‘‘yes.’’ 

@. Did you testify on direct examination that 
you did not know the terms of the settlement that 
Oaks Construction Company made with the North- 
ern Commercial Company in connection with your 
account with the Northern Commercial Company 
in Fairbanks? [287] A. That is correct. 

Q. Didn’t know the terms of the settlement? 

A WNowgsix. 

Q. Still don’t? A. I do now, yes. 

@. Oh, you do now? A. Yes. 

Q. Now, calling your attention to Exhibit 2, 
Plaintiff’s, that purports, does it not, to make al- 
lowance for the expense of running these cats, or 
at least that is what you contend, is it not? 

A. Yes. 

Q. Well, now, how about these various trucks, 
Dodge 214-ton, Ford Station Wagon, and GMC 
pickup? That is all of them, isn’t it? 

A. Yes. 
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Q. Wasn’t there any expense in connection with 
running those? 

There was gasoline, yes, and oil. 
Maintenance ? A. Yes. 

Did you make any allowance for that? 

It doesn’t show here. 

There is none, is there? 

Pardon? [288] 

There is none, is there? A. No. 

Now, with respect to the cats themselves, you 
made allowances, did you not, according to your 
Exhibit 2? A. Yes. 

Q. For lubricating maintenance? 

A. Yes. 

Q. Did you make any allowance for mainte- 
nance other than lubrication ? 

A. Well, what do you classify as lubrication, is 
that—does that take in the greases and oil and 
Prestone and the fuel? 

Q. Well, I am afraid I will have to turn your 
question right back on you. You have a column in 
your Plaintiff’s Exhibit 2, do you not, entitled, 
‘‘Lubricating, Maintenance’’? A. Wes: 

Q. Now, what did you include in Lubricating 
Maintenance? 

A. Well, it would be the lubricants and the 
maintenance of it; it would be to maintain it. 

Q. Well, is that complete cat maintenance? 

A. It would be complete cat maintenance as 
far as the lubricant of it is concerned, yes. [289] 

Q. Well, don’t cats need maintenance beside 
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that lubrication ? A. Yes. 

Q. Did you make any allowance ie that addi- 
tional maintenance ? 

A. No, I didn’t; I did that myself. 

The Court: Mr. Dunn, are you at a point where 
we might take a recess? 

Mr. Dunn: Yes, your Honor. 

The Court: Court stands in recess for a period 
of ten minutes. 


(At 11:05 a.m. a ten-minute recess was had.) 


Mr. Dunn: May I have Defendant’s Exhibit G 
for Identification ? 

The Court: Those are the bank checks? 

Mr. Dunn: Yes, sir. 

Q. (By Mr. Dunn): I hand you Defendant’s 
Exhibits G 1 to G 6, inclusive, and ask you if the 
checks which comprise part of that exhibit are 
checks drawn on the account of Stuart Construc- 
tion Company, Inc.? 

A. These are checks drawn on the account of 
Stuart Construction Company. [290] 

Q. And were those checks paid on that account, 
the ones you have there? 

A. Paid on the account? 

Q. Yes; were they paid, the ones that you have 
there? 

A. Well, there is some there and I think there 
is a few NSF’s there. I don’t know, I believe there 
are. 

Q. Are there a bunch of canceled checks there? 
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A. Yes; there are. 

Q. In an attempt to save time, Mr. Tope, I will 
tell you that if you will thumb through those checks 
in Defendant’s Exhibit G, vou will see a number 
made out to cash, a number to various bars, and 
things like that. I believe there is even one to a 
curio shop. And I ask you if you can explain how 
it is that those—that checks of that nature would 
appear in the banking account of a corporation 
engaged in the construction business? 

A. Well, they were cashed for expenses. Along 
the highway that—they have always had a bhar- 
eafe along here, like Alpine and when you would 
be going out that way there would be one you would 
eash there, Alpine, bar-cafe, and you would cash 
one there, or you would cash one if you [291] 
needed some money you would cash one; out at the 
Bear Club Bar and Cafe, or Big Timber or Gate- 
way, or any of those places all have bar-cafes. 

Q. You would cash a check whenever you 
needed money ? A. That iseigihit. 

Q. Now, are any of those checks signed by any 
person other than yourself? A. No. 

Q. I will call your attention to this check num- 
bered 1082 and ask you if it isn’t true that that is 
made out to LaBrie’s? A. @ Mes witmic! 
Where was LaBrie’s? 

It was down here on Fourth Avenue. 
And what was it? 

It was a merchants lunch place. 
Lunch only? 
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A. Oh, no; they had a bar there, too. 

Q. They served dinner? 

A. They served lunches, yes, uh-huh. 

Q. This check number 1083, to whom is it made 
out? m~ © 

Q. Let’s see if the endorsement will help us on 
the back? [292] 

A. Yes; Pauline Johnson. 

Q. Well, is Pauline Johnson named as the 
payee on that check? 

A. No; it’s Rainbow something, I can’t distin- 
guish this 

Q. Does the endorsement help you on that? 

A. Yes; Rainbow Room. 

Q. What is the Rainbow Room or what was it? 

A. Well, it was a cafe out—it’s a cafe out along 
the highway out of Fairbanks. 

Q. Out of Fairbanks? A. Yes. 

Q. I ask you whether or not Check Number 
1087 is made out to Stuart E. Tope and in the 


amount of twenty dollars? AO Yes 

Q. And there are a number merely made out 
to cash, are there not? A. Yes. 

Q. Where is the Silver Fox Lodge? 

A. Out of Fairbanks fifty miles. 

Q. Which way? A. “Sotruin 

Q. Where is Tazlina Lodge? 

A. Mile 156 out of Anchorage here. [293] 

Q. How far would that be from Big Delta? 

A. From Big Delta? Well, at that time you had 
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to go by Tok Cut-off to get to Big Delta, and it is 
a much longer route—— 

Q. Well, as the crow flies, how far is it from 
Big Delta, roughly? A. I can’t tell you. 
Roughly? Is it over fifty miles? 

It is over fifty miles, yes. 

How far is it from Tok Junction? 

Big Delta? 

No, Tazlina Lodge. Is it over fifty miles? 

A. One hundred and twenty-eight miles from 
Timber to Tok and it’s about fifty miles from Taz- 
lina Lodge to Big Timber, so that would make it 
about one hundred and seventy-eight miles, I im- 
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agine. 

Q. Where is Alpine Inn? 

A. Mile 61 from here, going north. 

Q. Is Check Number 1098—that is made out to 
Bertha Tope and in the amount of one hundred 
dollars? A. Yes; it is. 

Q. Does it show what it is for at all? 

A. No; it doesn’t. [294] 

Q. I hand you Check 1109 and ask you to whom 
that was made out? A. It’s not made out. 

Q. It’s left the payee as blank? 

A. That is right. 

Q. Who endorsed that one? 

A. Well, I particularly guess I don’t know how 
you pronounce the name. 

Q. Spell it, please. 

A. W-o-i-t-e-k J-o-e, Joe Woitek. 

Q. Do you know what his business was? 
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Q. Can you tell from looking at the check? 

A. Well 

Q. That is a stamp endorsement, is it not? 

A. That is the Pioneer Club. 

Q. Where is that? 

A. I believe that is right here in Anchorage. 

@. How far is it from this very room, court- 
room ? A. Well, it is almost a block. 

Q. Almost a block? A. Uh-huh. 


Q. Is check number 1110 made out to Wells 
Photo? A. Yes. 

Q. Is that endorsed by Ward Wells, Ward W. 
Wells? [295] A. It’s his stamp. 

Q. Stamp endorsement? A. Yes. 

Q. What is the date on it? 

A. February 23. 

Q. What picture was the corporation having 
taken, do you know? 

A. What picture was the corporation—— 

Q. Did the corporation order that occasioned 
payment? 

A. Well, I don’t think the corporation ordered 
any pictures for that. 
Did it order photographic supplies? 
Yes; there were some photographic supplies. 
What was that? 
I believe that was for film. 
For what? 
For a 16 MM camera. 
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Q. I hand you check number 1111 and ask you 
who the payee is on that check? 

A. Mecca Bar. 

Q. Where is that? A. Fairbanks. 

Q. What was that one hundred dollar check for 
Berha Tope for, do you know; the one I [296] 
showed you awhile ago? 

A. Probably for expenses. 

Q. What kind of expenses? 

A. General expenses. 

Q. How about check number 1064; that is made 
out to Bertha Tope, too, is it not? 


What is the Town Club? 
The Town Club? 
Mies. A. I don’t recall it. 
I hand you Check No. 1134 and ask you to 
name the payee on that check, please? 

A. Clarks Curio Shop in Fairbanks. 

Q. Generally, I ask you if there are not a num- 
ber [297] of these made out to various bars? 

A. They’re all bars and cafes, just like the 
Mecca Bar, it had a cafe down stairs and I would 


A. Fifteen dollars, yes, fifteen dollars. 

Q. Do you have any idea what that was for? 
A. I wouldn’t have any idea. 

Q. General expenses? A. I imagine. 
Q. Gene Flowers ever work for you? 

A. Gene Flowers ever work for me? 

Q. Yes. 

A. I hired him to fly me to Tok; yes. 
Q. To fly you to Tok? A. Yes. 

Q. 

A. 

Q. 

Q. 
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cash a check there and go down and eat, yes, vari- 
ous times. 

Q. Check No. 1124, to whom is that made out? 

A. Coop Drug in Fairbanks. 

Q. Do you have any idea what that would be 
for? 

A. It is all the stuff, it would be just general 
expense money. 

Q. All of these that refer to lodges and bars 
and curio shops and drug stores would be general 
expense money ? A. That’s right. 

Q. Well, that’s the same thing you said before, 
isn’t it, Mr. Tope, that you just wrote a check 
whenever you needed money? 

A. That’s right. 

Q. What money went into that corporate ac- 
count, Mr. Tope? 

A. Just monies that I received from the Oaks 
Construction Company. 

Q. Did you put your own salary in there? 

A. That’s right. 

Q. I hand you this black book and ask you 
what [298] it is? 

A. It’s a general ledger of the Stuart Construc- 
tion Company. 

Q. I call your attention to the pages that I have 
marked with paper clips in there and I ask you 
whether or not those pages bear reference to monies 
connected with the contract of December 7, 1953, 
Plaintiff’s Exhibit 1? 
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A. I would have no way of telling you; I’m not 
a bookkeeper. 

Q. Just look at the pieces of paper, Mr. Tope, 
and tell me whether or not they refer to monies 
connected with Oaks Construction Company in this 
particular contract ? 

A. IJ would have to have Mr. Marlor down here 
to prove that; I just can’t tell you; I don’t know. 

The Court: Can’t you inspect it and tell whether 
or not it is a ledger? 

Q. Yes, but I can’t testify, that is the trouble. 

The Court: Well, you can offer it in evidence 
and then we can all interpret it; there is no use 
ealling another witness, unless there are accounts 
there that are dubious. 

Q. Well, that general ledger that I just handed 
you, Mr. Tope, which is now Defendant’s H, is it 
not? [299] 

The Clerk: Yes. 

Q. Was that prepared by Marlor, too? 

ie ‘Yhes. 

Q. At the same time he prepared that financial 
statement that I called your attention to awhile 
ago, which is attached to your deposition ? 

A. Yes. 

Q. I invite your attention, Mr. Tope, again, to 
your deposition, specifically to page 52, line 7. 

mw “Yés. 

Q. And ask you whether or not in answer to the 
question: ‘‘So you got along all right with Craw- 
ford,’’? and you answered, ‘‘Yes,’’ at the time of 
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your deposition, at the time your deposition was 
taken ? 

A. As far as the job was concerned, yes. 

Q. I asked you whether or not you answered 
‘‘ves’’ at the time of your deposition, at the time 
your deposition was taken? A. Yes. 

Q. And with respect to Warren Hager, I invite 
your attention to line 16 on the same page and ask 
you whether or not at the time your deposition was 
taken in answer to the question—well, correction, 
specifically to line 15, and, I ask you whether or not 
with respect to the question: ‘‘How did you [800] 
get along with him,’’ you answered, ‘‘Well, we 
had a few words’ ? 

A. I answered just a few, yes. Would you re- 
peat the question? 

Q. Yes; I will. Your attention, I call your at- 
tention to lines 15 and 16 on page 52 of your depo- 
sition and ask you whether or not at the time that 
your deposition was taken, in answer to the ques- 
tion: ‘‘How did you get along with him,’’ meaning 
Hager, you answered: ‘‘Well, we had a few 
words’’? A. That’s right. 

Q. And now directing your attention to line 17 
on the same page, at the same time, I asked you 
whether or not in answer to the question, ‘‘Just a 
few,’’ you answered, ‘‘Well, I would say a few, 
yes’’? A. On the job, yes. 

Q@. At the time your deposition was taken, did 
you answer the question: “‘Just a few,’’ by saying, 
‘Well, [’d say a few, yes’’? 
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A. Yes, on the job, yes. 

Q. Just answer the question, yes or no, Mr. 
Tope, did you so testify when your deposition was 
taken ? A. Yes, on the job, yes. 

Q. Will you please answer the question. When 
your [301] deposition was taken, did you answer 
the question: “‘ Just a few,’’ appearing at line 17 on 
Pages, “th the words, “Well, I'd say a. few, 
yes’’? A. Iso stated here, yes. 

Q. And I ask you if at the same time in answer 
to the question which appears on line 19, ‘‘Gen- 
erally speaking, did vou get along all right with 
him ?’’ and you answered: ‘As far as I know, yes.” 
Did vou so testify? A. "Thats “rigiits 

Q. And speaking of Vincent Abbott, I invite 
your attention to page 53 of that same deposition, 
line 5, and ask you whether or not in answer to the 
question: ‘‘How did you get along with him2’’ 
meaning Abbott, you answered, “‘I never had any 
words with him.’’ Did you so answer? 

A. That’s right. 

Q. And at the same time did you answer the 
question: ‘‘Got along all right with him?’’ with the 
answer ‘“‘yes.”’ A. Thet’s. right. 

Q. Now, I’ll call your attention to line 54— 
beg your pardon, page 54, line 23 of your deposition 
and ask you whether or not at the time that deposi- 
tion was taken, In answer to the question: [302] 
‘Well, do you consider it of importance how much 
you cleared since you were working on an hourly 
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basis?”’? and you answered: ‘‘No, it wasn’t im- 
portant.’’ Did you so answer? 

A. Would you repeat that again; read that again 
to me, please; what line are you referring to? 

Q. Iam sorry if I didn’t call your attention to 
the line, it is on page 54, line 23. At the time your 
deposition was taken, in answer to the question: 
‘“‘Well, do you consider it of importance how much 
you cleared since you were working on an hourly 
basis?’’? you answered, ‘‘No, it wasn’t important’’? 

we Phat’s right, 

Q. Now, your equipment you contend, Mr. Tope, 
was or, at least, your cats were rented on an hourly 


basis, is that right? A, Thaws iene 

@. Now, you were paid personally too, isn’t 
that right? A. That’s right. 

Q. Were you paid on a flat salary or so much an 
hour? A. On my wages? 

Q. Yes. 


A. I was paid a flat two hundred and fifty dol- 
lars [3803] a week. 

Q. Just a flat salary. Well, you never had to 
turn in any time cards or anything like that? 

A. I just don’t know; I can’t tell you that. 

Q. Well, if you were on a flat salary, why would 
you turn in time cards? 

A. I think it was requested, if I am not mis- 
taken; I don’t know actually; I just don’t know. 

@. How long were you on that job? Well, we 
know you were on there for several months, weren’t 
you? A. Yes. 
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Q. You tell me you don’t remember whether or 
not you turned in time cards during that extended 
period ? A. I ean’t recall. 

Q. Can’t remember? 

A. I just don’t know. 

Q. Well, with your—is your memory any worse 
now than it was when your deposition was taken? 
A. Four and one-half years is a long time. 

Q. J agree with that. 

Please answer my question. 

A. Repeat your question, please. 

Q. Is your memory—is—was your memory any 
better at [304] the time your deposition was taken 
tian 11 is now? 

A. J imagine it would be about the same. 

Q. About the same. I call your attention, Mr. 
Tope, to page 55 of your deposition, line 1, and ask 
you whether or not at the time that deposition was 
taken, in answer to the question: ‘‘Did you turn in 
time cards for the hours worked?’’ you answered: 
“Foremy lours’’? 

The Court: For what? 

Q. ‘For my hours.’’ Do you so answer? 

Mr. Nesbett: That isn’t read correctly, your 
Honor. I submit if it is a question it should be read 
as a question. Actually the witness asked him a 
question back. 

Q. That’s true, he answered my question with a 
question. 

The Court: Yes. 

Q. Did you so testify, Mr. Tope? 
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A. On page 54? 

Geos, tine i. 

A. I asked for my hours, yes. 

Q@. And did you then proceed to answer the 
question, calling your attention to line 3 on the 
same page; well, we will take that first question: 
‘Hor your personal hours?’’ and did you an- 
swer [305] that question, ‘‘ Yes, I turned them into 
Mr. Hager’’? Did you so testify? 

A. I so testified here, yes. 

Q. Well, now does that help to refresh your 
memory ? A. Yes, a little bit, yes. 

Q. Well, did you turn your hours in then? 

A. Iam pretty positive I did; if I said I did, 
I did. 

Q. And by ‘pretty positive’ as I recall, you 
mean positive? 

A. I said, if I said I did, I did; if it says there 
I did, I’m positive I did. 

Q@. How many hours did you turn in to Mr. 
Hager? A. I just can’t tell you. 

Q. Did you claim any overtime? 

A. I just can’t tell you; I just don’t know. 

Q. Well, you know you worked for a flat salary 
don’t you? 

A. J know, but he wanted time cards for some 
reason; J just don’t remember what it was. 

Q. You are sure of that now? 

A. Just as I said, I just don’t know positively; 
I can’t swear on the stand because—that I know, 
because I don’t. 
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Q. You mean you don’t know whether he wanted 
time cards or not? [306] 

A. I just can’t tell you anything about it. 

Q. I call your attention to page 60, line 18, of 
your deposition and ask you whether or not at the 
time that deposition was taken, in answer to the 
question: ‘‘Now, after you moved your cats to the 
job site, did you attempt to obtam a bond, per- 
formance bond, to satisfy Mr. Oaks?’’ you replied, 
““Yes, I did’’? Did you so testify then? 

A. Yes. 

Q. Now, that was, according to your contention, 
was it not, after this hourly rate had been agreed 
upon? A. Yes. 

Q. Then why did you try to get a bond if you 
were on an hourly rate and a salary, will you please 
tell me? 

A. Because Mr. Oaks told me to try, to keep 
trying to get one. 

Q. Just because he told you to? 

ae That’seright. 

Q. Do you know what a bond is, do you, Mr. 
Tope? A. Yes, I think I do. 

Q. Now, I will call your attention to page 71 of 
your deposition, specifically to line 2, question: ‘‘Mr. 
Tope, you testified on cross-examination, did [307] 
you not, or did you, that you never got an advance 
from Oaks Construction Company as a result of 
any percentage of the amount of work completed as 
compared to the total amount called for?’’ and I 
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now ask you if in answer to that question you testi- 
fied, ‘‘I did not’’? Did you so testify ? 

A. Yes. 

Q. And did you then continue to answer the 
question—calling your attention to line 7, you did 
not so testify by saying that ‘‘I did receive.’’ Did 
you so testify? A. Here, yes. 

Q. And calling your attention to line 9, did you 
not then proceed to answer the question: ‘‘Did you 
ever get any such advances—— 

Mr. Nesbett: That wasn’t an answer to a ques- 
tion, that was the question. 

Mr. Dunn: I have to admit that it so appears in 
the deposition, but I think it is obviously a typo- 
graphical error, don’t you, Buell? 

Mr. Nesbett: I don’t know; I was there when it 
was taken, but I prefer to go with the deposition, 
but it is worded as a question from you: ‘‘Did you 
ever get any such advances?’’ and Tope answered, 
‘No, I didn’t get any advances.’’ [308] 

Mr. Dunn: I thought you were talking about 
the one proceeding that? 

Mr. Nesbett: Maybe we can start over and save 
time ? 

Mr. Dunn: Yes. 

Q. (By Mr. Dunn): Did you then proceed— 
calling your attention to line 9, to answer the ques- 
tion: ‘‘Did you ever get any such advances?’’ with 
the words, ‘‘No, I didn’t get any advances’’? Did 
you so testify? A. Yes. 

Q. And did you then proceed—calling your at- 
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tention to line 11, to answer the question: ‘‘Did you 
ever request one?’’ by replying, ‘‘Not that I re- 


eall’’? Did you so testify ? A. Yes. 

Q. Is that still your testimony ? A. Yes. 

Q. Did the Stuart Construction Company re- 
quest any? A. Pardon? 

Q. Did the Stuart Construction Company re- 
quest any? 


A. Yes, I think the Stuart Construction Com- 
pany requested it, yes. 

Q. And that is what you meant there in your 
deposition ? A. Yes. [809] 

Q. You didn’t request any personally ? 

A. No, I didn’t. 

Q. But Stuart Construction Company did? 

he Wes. 

Q. And is it true that Plaintiff’s Exhibit F is 
one of those requests? Ace Thetis: piplit: 

Q. Did you keep any—excuse me, did you keep 
any record of your cat time? 

A. Mr. Hager said that he would 

Q. Now, just a minute, please, I want you to 
answer my questions; and I believe I am not trying 
to be unfair and that this one can be answered yes 
or no. Did you keep any record of your cat time? 
Did you? A. Myself, personally ? 

Q. Yes? Ane Mo, 

Q. Did Stuart Construction Company keep any 
record of its cat time? 

A. Mr. Hager said he would take care of that. 

Q. Please, Mr. Tope, just answer my question. 
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Did Stuart Construction Company keep any record 
of its cat time? A. No. [810] 
The Court: Mr. Dunn, are you at a point where 
we might suspend now until two o’clock? 
Mr. Dunn: Yes, sir. 
The Court: Court will stand in recess until two 
o’clock. 
(The Court then recessed until two o’clock 
p.m.) 
Afternoon Session 
(The Trial Was Continued.) 


The Court: Gentlemen, are you ready to pro- 
ceed ? 

Mr. Dunn: Shall we proceed, sir? 

The Court: Yes, you may. 

Mr. Dunn: Your Honor, right aftere you left 
the bench at noon, discussion arose between myself, 
and Mr. Nesbett heard part of it, and the Bailiff 
and the Clerk. Now, we have now offered De- 
fendant’s Exhibits A to H and there seemed to be 
some question as to whether or not some of those 
exhibits had been offered? 

The Court: Well, we will treat them all as in. 

Mr. Dunn: They are all admitted into evidence? 

(ie Court. Yes. 

Mr. Dunn: That was my understanding, your 
Honor. I previously offered a certificate [311] of 
compliance in connection with Stuart Construction 
Company and you asked that it be held in abeyance. 
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I have obtained an even later one. The one I now 
have is dated August 12; it strikes me that it is 
timely to offer that at this time, which I would lke 
to do. 

The Court: Go ahead and offer it. Of course, 
now, if Stuart Construction Company dissolved, the 
only authority in the world—dissolved of the—you 
are shaking your head, what about? 

Mr. Dunn: No contention that it is dissolved, 
your Honor. 

The Court: What is the contention then? 

Mr. Dunn: I offered to show that it has not 
complied. 

The Court: Mavbe it hasn’t. 

Mr. Dunn: With the Territorial statutes. 

The Court: And any person that is aggrieved by 
it can assert a claim under a contract or repudiate 
a contract if it is guilty of ultra vires. 

Myr. Dunn: We have a Territorial statute to the 
effect that failing to file annual reports or pay cor- 
porate taxes [312] 

The Court: Deprives it of its charter powers? 

Mr. Dunn: No, sir; imposes a penalty of a cor- 
poration’s being able to neither initiate or maintain 
a suit; it is for that purpose that I have offered it. 

The Court: If that is so, why call mv attention 
to that statute, and if it hasn’t complied, why, of 
course, disabled from maintaining a suit, if that is 
the statute. 

Mr. Nesbett: J got a glance at this the other 
day and I thought your Honor ruled then that was 
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a matter of testimony to be brought up at the time 
of the case. 

The Court: That was my viewpoint, exactly, but 
at this early stage, if corporate rights are chal- 
lenged and there is a Territorial statute that says 
it has failed to comply with law, it has no right 
to go into court and there is a penalty, of course, 
it is my right to take notice of it. 

Mr. Nesbett: Well, he is correct, that it says a 
corporation can’t maintain or commence a suit. 
The commencement, of course, there is no claim 
here that when he commenced it the [313] corpora- 
tion wasn’t thoroughly qualified to commence the 
Suit. 

The Court: JI understand he says the statute 
says they can’t maintain a suit. 

Mr. Dunn: Yes. 

The Court: And they are authorized to com- 
mence it but not authorized to maintain it, that 
is, if that is the statute, it is already to take that 
into account, so I gather from both the testimony— 
both parties are trying to get rid of the corpora- 
tion and the corporation contract. 

Mr. Nesbett: It isn’t too much concern to me, 
but then on the other hand, it has come up before 
during the trial of cases and the judges have ruled 
that annual reports, and that is-‘what they are com- 
plaining about in this case—not complaining but 
just saying they haven’t filed them, are delinquent; 
they can be filed even during the trial of the case, 
and I say this is no time to bring up a matter of 
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defense. As a matter of fact, the corporation for- 
_ warded its two annual reports showing that it was 
a dormant corporation, but nevertheless it has for- 
warded them and, therefore, the case is—before the 
case is over there will be a telegram from [314] 
the director of finance saying the corporation does 
comply; even this certificate says it has paid its 
taxes and it is current in its taxes, but, as I sub- 
mit, this is no time to bring the matter up as a 
defense. 

The Court: Well, of course, if the statute work 
main applies in the case and the corporation is out, 
why we ought to know it. You say the steps have 
been made to remedy any defect in its authority, 
and that complies with the statute, and that the 
statute work main does not apply, why, of course, 
it can go on and maintain a suit. But I understand 
here, as [I gathered from vour proof and that of 
Myr. Dunn, there is a steadied effort on both sides 
to eliminate the corporation from this contract. 

Myr. Nesbett: It does appear that way and 

The Court: If that is true, why then we are— 
it is carrying coals to Newcastle, if I may use that 
homely expression, to go on about the corporate 
authority. As I understand it, corporation—the rule 
is now, the Legislature has a right to enact the 
law that would impair the rights of the corporation 
if it failed to [315] comply with the law. There is 
no question about that, but when a corporation is 
in existence there is nobody that can destroy the 
authority but the—the State, Territory has its own 
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means to dissolve a corporation; no court or any- 
body else can do that. If it exceeds the authority, 
the only person who can raise the question is the 
one who is burdened by the fact, that is, the fact 
that it did exceed its authority. It can repudiate 
a coutraet or claim liability in a proper ease be- 
cause it did exceed its authority, because it is guilty 
—it would be guilty of ultra vires. But counsel 
tells me you have a State statute that is binding 
upon us; that if a corporation fails to do certain 
things after it has been incorporated, then it loses 
its power to maintain a suit or to bring—commence 
suit or maintain a suit, and you tell me that, if 
that is true, you are going to follow a precedent 
here and be corrected by taking it out of the dor- 
mant status and give it an active status. Again, if 
that is true and—moreover so I see no occasion to 
make a ruling on that question, because somehow 
I have the impression up to date that the corpora- 
tion is out of the [816] case anyhow. 

Mr. Nesbett: Well, it is further complicated, I 
don’t know whether Mr. Dunn had considered it, 
but the corporation may not be able to commence 
the suit or maintain the suit, your Honor, but our 
statute says that a corporation in spite of not hav- 
ing complied with the payment of taxes and filing 
of annual reports can always be sued. They have 
seen fit to counterclaim against this corporation for 
about $26,000.00; they couldn’t possibly dismiss the 
ease unless they wanted to dismiss their counter- 
claim; the fact that they have filed a counterclaim 
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brings the corporation into court and you can’t kick 
the corporation out of court; you have got to settle 
all the matters connected with it anyway. 

The Court: Of course, that is for the State to 
do in its matter of dissolution. The only question 
before me is whether it is qualified to maintain its 
action here. However, I am not ruling adversely; 
I am not ruling in favor of it, or against it at this 
time. Counsel has offered these records and at the 
proper time J will deem it my duty to consider 
whether or not—if I may [817] call it a statute 
work main that was used years ago in the common 
law. The first part of the common law is the parlia- 
mentary Act, so I will receive this in evidence and 
see what effect it will have. 

Mr. Dunn: That will be Defendant’s Exhibit I, 
your Honor. 

The Court: Defendant’s Exhibit I. 

Mr. Dunn: If my records are correct. 

The Court: I think you are correct about it, at 
least my notes show that. Now, that makes it an 
exhibit and tells me what that is. 

Mr. Dunn: Yes, sir. 

The Court: Certificate? 

Mr. Dunn: It is what we term Certificate of 
Compliance; it is a certificate issued by the Di- 
rector of Finance of the Territory of Alaska. 

The Court: Certificate of Compliance or cer- 
tificate of failure to comply? 

Mr. Dunn: It is called a certificate of compli- 
ance, and what it does, it states the degree of com- 
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pliance; it may show that they fully complied and 
it may show that they are delinquent. [3818] 

Q. (By Mr. Dunn): Mr. Tope, I hand you this 
paper and ask you if it is not entitled, ‘Financial 
and Operating Statement of Stuart Construction 
Company, Inc.’’? Is it so entitled? A. Yes, 

Q. Is that the original of the document that is 
photostated and attached to your deposition as De- 
fendant’s Exhibit 1? 

A. I don’t know whether this is the original or 
not; it could be. 

Q. Well, is that the same as 

A. It is the same as the one in the deposition, 
I presume I would have to look and check it. 

@. Well, if there is any question in your 
mind—— 

The Court: If you will examine it, let’s treat 
it as if it is the same—— 

Mr. Dunn: I would like to offer this, your 
Honor; it is the financial statement. 

The Court: Very well. As of what period—what 
is the date of it? 

‘Mr. Dunn: It reads, your Honor, ‘Financial 
and Operating Statement, Stuart Construction 
Company, Inc., November 12, 1952, through Sep- 
tember 30, 1954.”’ 

The Court: Now that is November 12, [319] 
1952, to November 30—— 

Q. Through November 30, 1954. 

Mr. Nesbett: Your Honor, I have no objection 
except that that isn’t the complete statement fur- 
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nished on that date for that period of time and 
I have the complete statement here. I will give 
it to Mr. Dunn and I insist that it be entered. 

Mr. Dunn: I prefer the complete one; I thought 
I had it, your Honor. 

The Court: If that is not a complete statement, 
why, of course, we will take the complete state- 
ment. 

Mr. Dunn: Mr. Nesbett, this one that you have 
bears some notations; I take it, of your own? The 
part that you object to, these two pages here. Is 
that not right? 

Mr. Nesbett: Yes. 

Mr. Dunn: Then may I—do you have any ob- 
jection to offering these three pages? 

Mr. Nesbett: No. 

Mr. Dunn: No further questions, your Honor. 

The Court: Any recross? 

Mr. Nesbett: Yes, your Honor, I have [320] 
some redirect. 

The Court: J meant redirect; I didn’t mean re- 
cross. 

Mr. Nesbett: Your Honor, for the purpose of 
the record, I should like to read pages 52, 53, and 
o+ of the deposition of My. Tope. 

The Court: Now, pages 

Mr. Neshbett: 52, 53, and 54, taken on February 
ioe, by Mr. Dunn. 

Mr. Dunn: Excuse me, your Honor, before he 
begins that, if I understood your Honor correctly, 
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an objection lies. I understood your Honor to rule 
that the deposition itself is admissible? 

The@ourt: Tatas mgit. 

Mr. Dunn: Only for the purpose of impeaching 
the witness. 

The Court: That is right. Now, then, counsel 
have a right, has a right, it is all in evidence, he 
has a right to read any portion of it that he 
wants to. 

Mr. Nesbett: Or all of it; I don’t want to read 
eal, Ofte 

The Court: It is all in evidence; he [321] has 
a right to call any attention to any portion he de- 
sires. 

Mr. Dunn: I thought it was in evidence only 
for the purpose of impeachment? 

The Court: That is right, but for that purpose 
counsel has a right to read it. 

Mr. Dunn: What he is reading now is directed 
toward impeachment. 

The Court: He has a right to vindicate the wit- 
ness, rehabilitate the witness, if the deposition goes 
that far. 

Mr. Nesbett: I am using only the points that 
were used and to read the entire questions and 
answers. 

The Court: I presume that. 

Mr. Nesbett: Your Honor, commencing at page 
52 of the deposition and up at line 1: ‘‘Question: 
Some point in time, you mean? Answer: Yes. Ques- 
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tion: And when was that, approximately, as best 
you can remember? Answer: In May some time.’’ 

Mr. Dunn: Excuse me, again, I don’t—I have 
lost you. Are you reading Mr.—what deposition 
are you reading, please? 

Mr. Nesbett: Deposition of Stuart E. [322] 
Tope, commencing on page 52, at line 1. 

Mr. Dunn: May I compare, I don’t have that? 
Oh, I beg your pardon. 

The Court: Now, Mr. Nesbett, would you read 
that first again? I didn’t understand the first. 

Mr. Dunn: I apologize, sir. 

The Court: That is all right, those things will 
happen. 

Mr. Nesbett: Your Honor, the question com- 
meneces rather disconnected and I only read it on 
line 1; it doesn’t—— 

‘Question: Some point in time, you mean? An- 
swer: Yes. 

‘Question: And when was that, approximately, as 
best you can remember? Answer: In May some 
time. 

‘Question: That was after you left the job then? 
Answer: Yes. 

‘Question: So you got along all right with Craw- 
ford? Answer: Yes. 

“Question: Did you know a Mr. Warren Hager? 
Answer: Yes. 

“Question: What was he on this job? Answer: 
General Foreman, I guess. 
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‘Question: What was his relationship to [3823] 
you? Answer: Well, he was my boss. 

‘Question: How did you get along with him? An- 
swer: Well, we had a few words. 

‘Question: Just a few? Answer: Well, I’d say 
a few, yes. 

‘‘Question: Generally speaking, did you get along 
all right with him? Answer: As far as I know, yes. 

‘Question: Do you know a Mr. Vince Abbott? 
Answer: Yes. 

‘Question: What was he on this job? Answer: I 
will tell vou there was so many of them I couldn’t 
tell you what his capacity was. 

‘Question: Did he have any relationship to you 
at all? Answer: Yes. 

‘Question: And what was. his relationship to 
you? Answer: He was another one of my bosses. 

‘‘Question: How did you get along with him? 
Answer: I never had any words with him. 

‘Question: Got along all right with him? An- 
smicr : Wr est 

‘Question: And how about a Mr. Allred, do you 
remember a man by that name? Answer: Yes. 

‘‘Question: Was he one of your bosses, too, on 
this pipeline job? Answer: He was at the [324] 
other section. 

‘‘Question: He was never over you then? Answer: 
No. 

‘‘Question: Were there any other foremen or su- 
perintendents on this job whom you considered 
your boss? Answer: I don’t think so. 


